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PROCEEDTINGS
10:38 a.m.

CHAIRMAN GRIFFIS: Good morning, ladies and
gentlemen. Let me call to order the 5th of July, 2005
public meeting of the Board of Zoning Adjustment of
the District of Columbia. My name is Geoff Griffis,
Chairperson.

Joining me today is Vice Chair Ms. Miller,
and also Mr. Etherly. Representing the National
Capital Planning Commission is Mr. Mann. Representing
the Zoning Commission with us on several cases this
morning is Mr. Hildebrand.

Copies of today's hearing agenda are
available for you. They're along the wall where you
entered into the hearing room. I am probably going to
change the chronology of that schedule, but I will
announce that here shortly.

Please be advised that all proceedings
before the Board of Zoning Adjustment are recorded,
and so I do ask that people turn off cell phones or
beepers at this time, so we don't disrupt that
transmission.

Of course, this is the opportunity for the
Board to publicly deliberate and decide cases that

have previously been heard. So we will not have an
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opportunity for additional testimony. But we'll
review the entire records as part of our deliberation.

With that this morning, also let me say a
very good morning to Ms. Bailey, on my far right, with
the Office of Zoning, who will be keeping track of the
order for us this morning. Ms. Bailey, I would ask
that we call 17111, I believe it is the modification
request, first.

MS. BAILEY: Mr. Chairman, good morning to
everyone. Mrs. Rose is going to be handling the
meeting agenda, Mr. Chairman. So if I could just pass
the baton on to her. Thank you.

MS. ROSE: No problem. Good morning Mr.
Chairman and members of the Board. The first matter
for the Board to decide today is a Motion for
Modification of Approved Plans, and a waiver of the
six-month time requirement, pursuant to 11 DCMR
Section 3129, in application No. 17111 of 2412 Limited
Partnership, pursuant to 11 DCMR Section 3104.1, for
a variance from the floor area ratio regquirements
under Section 402; a variance from the lot occupancy
requirements under Section 403; and a variance from
the non-conforming structure provisions under
Subsection 2001.3, to allow a two-story addition to an

apartment house in the R5B district at premises 2412 -
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17th Street, N.W., Square 2566, Lot 819.

The case was heard on February 10th, 2004,
and it was decided on March 2nd, 2004. The final date
of the Summary Order is March 5th, 2004. The Board
members participating are Mr. Griffis, Mr. Etherly and
Mrs. Miller.

The Office of Zoning has received the
following filing. On June 24th, 2005, excuse me, the
Applicants submitted the motion along with revised
plans. These documents are marked as Exhibit No. 45
in the record.

The Motion for a Waiver of the Rules and the
motion to modify the plans are both before for
decision today.

CHAIRMAN GRIFFIS: Excellent. Thank you
very much. Ms. Miller, Mr. Etherly, we can jump right
into this. But first, we will need to ascertain
whether we would waive the time on the requirements
for the submission of the request for a minor
modification under 3429.3.

The Applicant has indicated the reason why
it did not come in within the time period required
because it was not actually picked up on until the
permitting process, and I don't see any reason why we

wouldn't waiver six months' time requirement and hear
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the --

MR. ETHERLY: No objection, Mr. Chair.

CHAIRMAN GRIFFIS: Ms. Miller?

MS. MILLER: I concur.

CHAIRMAN GRIFFIS: Excellent. Then let's
move ahead with the participating members waiving the
time regulation. Then it is pretty clear in the terms
of the documents that are submitted that first of all,
this doesn't impact any of the relief that was sought
previously, and therefore wouldn't impact issuing the
order.

It was more a documentation submission.

Some alteration of the building design. But other
than that, I don't see anything arising to a concern
or moves me to not support the request for minor
modification. I'll defer to the others.

JM I would agree, Mr. Chair. I believe all
of the proposed changes and additional documentation
that would be added to the record and/or certified for
DCRA's continuing consideration of this project do not
involve any material modifications to any of the
decisionmaking that we participated in, the
decisionmaking on this meeting. So I'd be prepared to
move forward.

CHAIRMAN GRIFFIS: Excellent. Then what

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

about -- I'll move approval of the request for
modification as documented in the Submission for
Application 17111.

MR. ETHERLY: Second, Mr. Chair.

CHAIRMAN GRIFFIS: Thank you, Mr. Etherly.
Any further discussion, deliberation?

(No response.)

CHAIRMAN GRIFFIS: Very well. We have a
motion before us that's been seconded. All in favor
signify by saying aye?

(Chorus of ayes.)

CHAIRMAN GRIFFIS: And opposed?

(No response.)

MS. ROSE: The staff would record the vote
as 3 to 0 to 2 to waive the rules and approve the
motion for modification of plans in the application.
The motion was made by Mr. Griffis, seconded by Mr.
Etherly, with Mrs. Miller in support of the motion.

Mr. Mann, not voting, not having
participated, and with no Zoning Commission member
participating in the case.

CHAIRMAN GRIFFIS: Thank you very much.
Have a good day. Let's move ahead then to the next
case. Let's take application number 17331.

MS. ROSE: Yes. Application number 17331 of
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JPI Apartment Development IP, on behalf of Larry D.
and Carol K. Quillian, pursuant to 11 DCMR 3104.1, for
a special exception to allow an addition to an
existing single family dwelling, under Section 223.

Not needing the side yard, Section 405;
court, Section 406; and non-conforming structure
requirements, Section 201.3, to establish a flat two-
family dwelling in the R-4 District at premises 1229
E Street, S.E., Square 1019, Lot 816.

The case was heard on June 14, 2005. The
board members who heard the application are Mr.
Etherly, Ms. Miller and Mr. Mann. Mr. Griffis and Mr.
Hildebrand were to read the record in the case.

On June 1l4th, the Board completed public
testimony on the application and scheduled its
decision for July 5th, 2005, today. The Board
requested the following post-hearing documents, with
a deadline of June 27, 2005.

The Applicant was to brief the board on
zoning issues and concerns, and/or incorporate these
matters into a proposed order.

The issues were to include case legislative
history on the degree of filling in a lot, respective
of a connection or a communication between buildings,

a trellis, the revised zoning computations and issues
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identified in the Office of Planning report.

The Office of Planning was to file a
supplemental report. The Office of Zoning has
received the following post-hearing document: A
proposed summary order from counsel for the Applicant
on June 27, 2005. These are exhibits numbered 30 and
31.

The Office of Planning has not filed a
supplemental report at the time of the writing of this
summary. We need a statement from Mr. Griffis and Mr.
Hildebrand that they read the record in this case.

Thereafter, the Board is to act on the
merits of the application.

CHAIRMAN GRIFFIS: Thank you very much. Mr.
Hildebrand?

MR. HILDEBRAND: Yes, Mr. Chairman. For the
record, I read the case and the transcript.

CHAIRMAN GRIFFIS: Excellent, and I have
also read the entire case filings and the transcript,
and then prepared to move forward with this case.
Let's open it up.

There was some discussion and I think the
additional, I know the additional information that was
required to be submitted was going to the elements of

communication and single structure, of course, on the
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223.

The section allows additions that are
conforming to certain aspects of the regulations. But
it also allows for single family homes and flats.
Flats are allowed. Let me open it up for discussion
at this time. If someone would like to begin?

MR. ETHERLY: Thank you very much, Mr.
Chairman. I'd like to at least start our discussion
off in this particular case. I think as far as it
relates to the issue to the relevant relief that's
sought here, we'll perhaps deal with the easiest part
of the case, in terms of dealing with the Section 223
requirements.

I think there was ample testimony on the
record, oral as well as written, as it relates to the
absence of any impacts to light and air under 223.2,
relative to neighboring properties.

In addition, with respect to the issue of
privacy of use and enjoyment of neighboring properties
there, I think, was also substantial testimony on the
record, both written and oral, that this was a widely-
praised addition to this particular lot.

I think as we begin to get into 223.2(c)
with respect to the issue of the addition,

aesthetically I think this was a very -- I'm trying to
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recall the word that was used -- as we talked about
the incorporation of the new structure, with the
shotgun house which dated quite some years back.

But I think it was done in a way that was
quite tasteful and quite considerate of the existing
structure. I think that perhaps brings me to where we
are in terms of maybe the critical question here, and
that was the issue of the famous trellis, as my
colleagues are now familiar with.

I was very pleased with the additional
submittal we had on the record, as was referenced in
the introduction to our case, at Exhibit No. 31
regarding the treatment of a trellis, from the
standpoint of custom within the Office of Zoning
Administrator, and continue to be somewhat comforted
by the language and the practice that was referenced
in that document, Mr. Chair.

I recall, and I'm sure my colleagues recall,
that there was considerable concern on the part of the
Office of Planning that this might inadvertently, or
perhaps advertently, create a little bit of a
loophole, by which you might get the benefit of
essentially two separate structures receiving the type
of protection that would normally be afforded to a

more straightforward addition, just by virtue of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12

addition of a trellis to a particular property.

I don't necessarily see that slippery slope
being called into question here, however, Mr. Chair,
with respect to primarily the way in which this
trellis has been offered and presented to the Board
for consideration.

Once again, I thought it was a very
thoughtful way of dealing with perhaps what is a
fairly interesting architectural challenge. TI'll
maybe leave some additional opinions on that to those
on the Board who are experienced in architectural
matters moreso than I.

But I just did not share the concern that
the Office of Planning has with regard to this
particular case. I think there could indeed be other
instances where this Board would be called upon to
look at the issue of a trellis and how it would be
treated with regard to the communication between two
structures.

But I just don't think that this issue here
is one which would invoke that concern. With that,
Mr. Chair, I'll pause and invite comment from my
colleagues.

CHAIRMAN GRIFFIS: Good. Thank you very

much. I tend to view your argument there, in terms of
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the detrimental impact or opening up the door to
something that somehow subverts the zoning
regulations, because I think at issue here is whether
this structure is one that communicates two elements
of other structure.

What is the threshold of what begins to
count as a single building, and therefore concern that
all of the sudden you could start attaching all these
other buildings around to make one single building.

Well, that is regulated in other aspects of
our own code, be it lot occupancy or be it density or
be it height or FAR, anything else. As one element
starts to connect the rest, it will invoke those
aspects.

So I find that there would be a substantial
amount of control, so that this would not become
something that had gotten essentially out of hand in
terms of impacting, whether it just be the light and
air of the adjacent properties, or in fact the density
itself of the zone district. Okay, others?

MR. HILDEBRAND: Mr. Chair?

CHAIRMAN GRIFFIS: Yes.

MR. HILDEBRAND: I'd just like to offer a
dissenting voice on that opinion. I'm very concerned

about the sort of determination that a trellis is the
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equivalent of a roof. TIf you look at the definition
of building, a structure having a roof supported by
columns and walls for shelter, support or enclosure of
persons, animals or chattel.

I do not see how a trellis could be
determined to provide shelter and enclosure. It
certainly doesn't provide shelter from the rain. It
doesn't provide enclosure from the wind. At the most,
it might provide some shade.

So I do believe in this particular case that
the trellis is not substantial enough to create a
connection between the two separate structures, and
would therefore not allow 223 to be applied in this
particular case.

CHAIRMAN GRIFFIS: Good, and you've taken
the discussion exactly where it should go, based on
what Mr. Etherly and I were saying. So now when does
a trellis stop being a trellis and become a structure
or building, one with a roof?

MR. HILDEBRAND: I would say that that point
occurs at which -- when it provides true shelter and
enclosure from the elements.

CHAIRMAN GRIFFIS: Well, that's reading into
the definition more than the definition is requiring,

is it not? It doesn't have to be totally enclosed,
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and it says it provides shelter, but it doesn't go
through all the elements.

MR. HILDEBRAND: That's true. Elements was
an add-on on my part.

CHAIRMAN GRIFFIS: For instance, shelter
from the sun, or shelter from a visual connection with
a neighbor, one might say. I mean, what is -- I don't
want to -- I don't think we need to and I don't think
we should go too far to fine tuning the elements that
go into this definition. Ms. Miller?

MS. MILLER: I was just going to add that I
think it does fall within the definition of a
building. It says a structure having a roof,
supported by columns or walls.

We don't have a definition of a roof, but we
do have this trellis, which is a covering which is
over 50 percent filled, which has been traditionally
interpreted as being, I guess, a roof by the Zoning
Administrator and by some BZA decisions.

It says for the shelter, support or
enclosure of persons, animals or chattel. It doesn't
say "and." I mean, it's like any of those. I think
that when you have a covering and columns it does
enclose, and we just have to make a judgment whether

-- how much of the roof needs to be enclosed, and I
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think traditionally it has been over 50 percent.

I think that that makes sense and we asked
the Office of Planning if there was any authority, you
know, contrary to that interpretation. There isn't,
and there are BZA decisions in support of that. So I
think it's a good way to go.

When we're looking at adverse impact, this
trellis structure has been reviewed by Historic
Preservation. In fact, it has -- we heard testimony,
it has less adverse impact of it's open than if it's
enclosed.

I mean, they did offer to put a canvass on
top or to cover it. But in fact, that really didn't
serve any purpose, I think, that 223 is trying to
protect.

CHAIRMAN GRIFFIS: Well said. Others?

MR. ETHERLY: I'll just note perhaps,
broadly speaking rather than on the specific question
of the trellis, I think what gives me continued
comfort with regard to this direction is looking
simply at this particular case.

There was substantial discussion on the
record regarding the efforts that were undertaken by
the Applicant to ensure a comfortable communication,

if you will, between this new structure and the
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existing property on the subject lot.

Here, what I think we have, is a very good
example of what still, in spirit, I think is
essentially an addition, without any qualms or
reservations.

As was noted in the Applicant's statement in
support of its application in Exhibit No. 24 on page
four, it notes that the rear addition would be set
back ten feet from the rear wall of the historic
house, but connected, of course, by a porch and
trellis.

Further, based on the recommendations of the
HPRB, the addition was reduced in height and scaled
from a three story structure to a two-story plus
attic. This camelback addition was supported by HPRB
as a successful backdrop building that communicates
with a shotgun house with ease and clarity.

So I think what we have here is very much an
application that is consistent and very much in step
with the spirit of perhaps how we would think of a
traditional addition, which is more perhaps solidly or
substantially connected to a property, as my esteemed
colleague, Mr. Hildebrand, is alluding to.

But I definitely do agree with the statement

of Mrs. Miller as it relates to, once again, some of
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the authority that was referenced in the briefing that
was submitted on this question, and the absence of any
authority to the contrary regarding the treatment of

a trellis in this regard.

Once again, I'm just very comfortable that
we are not taking a step towards a precipitous slope,
if you will, that might come back and cause harm or
damage down the line. Thank you.

CHAIRMAN GRIFFIS: Thank you. Mr.
Hildebrand.

MR. HILDEBRAND: Just to follow up a little
bit further, I guess my point would also be that I
think the addition to the building needs to be
contiguous with the original building, and of the same
ilk as the main building.

In this particular case, we have a building,
a house, which is separated from what's being called
an addition, which is also a building by a structure
that's not a building.

A trellis is a structure but not a building,
because it doesn't have a roof. It has an open
trellis top. So therefore, I don't see how we're
making this leap from being one property with an
addition, to being -- from being two separate

structures connected by a trellis.
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CHAIRMAN GRIFFIS: Ms. Miller?

MS. MILLER: Oh, I guess we're treating this
as a communication. I was also looking in the
definition of building, where they talk about
communication. It says "The existence of
communication between separate portions of a structure
below the main floor shall not be construed as making
the structure one building."

I think we can read the inverse into that,
then. If the communication is above, then it can be
construed as making the structure one building.

CHAIRMAN GRIFFIS: Comments?

MR. ETHERLY: Nothing further, Mr. Chair.

I appreciate the position where my colleague Mr.
Hildebrand is. But I'm comfortable moving forward at
this particular juncture.

Very well. With that in mind, and very
respectful nod to my colleague, Mr. Hildebrand, it
would be my motion to approve Application No. 17331 of
JPI Apartment Development -- am I looking at the right
one?

Yes, I am -- on behalf of Larry D. and Carol
K. Quillian, pursuant to 11 DCMR 3104.1 for a special
exception, to allow an addition to an existing single

family dwelling under Section 223, not meaning the
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side yard, court and non-conforming structure
requirements to establish a flat at premises 1229 E
Street, S.E., and I would invite a second, Mr. Chair.

CHAIRMAN GRIFFIS: 1Is there a second?

MR. MANN: Second.

CHAIRMAN GRIFFIS: Thank you, Mr. Mann and
Mr. Etherly.

MR. ETHERLY: Thank you very much, Mr. Mann.
I think it's -- the record has been adequately filled
out and complete with regard to the requirements of
Section 223 being met in this particular case.

I would also note, of course, that the ANC
and a number of other bodies familiar with this
application in Capitol Hill were in unanimous and
strong support of the application. With that being
said, Mr. Chair, I think that concludes my summary.

CHAIRMAN GRIFFIS: Good. Thank you, Mr.
Etherly. Others?

MR. HILDEBRAND: I'd only like to add to
that that I have serious concerns about this
particular interpretation of the Zoning Code.

I do feel, I continue to feel that 223 is
not applicable here, because the trellis isn't
substantial enough a connection to meet the definition

of a building, and that 2516 should be invoked
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instead.

CHAIRMAN GRIFFIS: Good. Thank you.

MS. MILLER: I just want to add to the
discussion that this trellis structure, whatever, is
connected to both the main house and the second
building, and it's been described different ways.

In the preliminary statement of compliance
with burden of proof, they described it as a trellis-
covered porch. In my view, that there is enough
covering and structure, so that it -- well, there's
enough covering so that it does constitute a building
or an adequate communication.

I think they said it was well over 51
percent covered, if not -- is it 60 percent, something
of that effect. I think that 51 percent, though, is
a good threshold for it to be substantial enough.

MR. HILDEBRAND: Could I just note that in
the drawings submitted by the Applicant, that's not
what the drawings show. The drawings do not show the
lattice covering on top of their structure. They're
just simply showing a series of perlenes (ph)
crossing, Joyce, that -- a foot on center or whatever
the dimension is.

CHAIRMAN GRIFFIS: Ms. Miller, it's your

understanding in your deliberations in support of the
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motion, though, that this would cover, at a minimum,
51 percent, which would therefore not be open to the
sky; i1s that correct?

MS. MILLER: That is correct. That was
definitely represented to us at the hearing.

CHAIRMAN GRIFFIS: And that it might be
covered, as noted in the transcript, I believe, could
be covered or will be covered by a hard surface, where
there would be plastic or actually a canvass or
something. But the Board didn't determine exactly
what that was to be; is that correct?

MS. MILLER: The Board didn't go in that
direction, though we could do that here. When we
listened to the description, it sounded as if that
would take away from the historic appeal of it, and
there didn't seem to be any purpose except trying to
fulfill a regulatory requirement, if that was one. We
weren't finding that that necessarily was one.

CHAIRMAN GRIFFIS: Okay. Other comments?

(No response.)

CHAIRMAN GRIFFIS: Very well. Mr.
Hildebrand, I appreciate first of all your dissenting
opinion in the brief discussions that we've had on
this. I think this is an issue that perhaps does

warrant further study by this Board and perhaps the
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Commission and the Zoning Administrator and the Office
of Planning.

In reading the entire file and transcripts,
I didn't find anything that was persuasive enough for
us to do away with previous and historic
interpretation of this aspect, meaning above the 51
percent open to the sky, nor go in reverse to previous
decisions by this Board.

That doesn't -- and I would clarify the fact
that that doesn't mean that it could not, at some
point. But I don't think that this was the case that
actually met that threshold or required us to move
beyond our previous actions.

So is there anything else that needs to be
stated on this? I'm taking it as a consensus or a
fair consensus that the Board would be willing to
speak to it in terms of the test of 223. Mr. Etherly
did open that up in the discussion and in that offer
of the motion.

So if there's no further discussion on this,
we do have a motion before us. It's been seconded.

I ask for all those in favor signify by saying aye?

(Chorus of ayes.)

CHAIRMAN GRIFFIS: And opposed?

MR. HILDEBRAND: Opposed.
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CHAIRMAN GRIFFIS: Abstaining?

(No response.)

MS. ROSE: The staff would record the vote
as 4 to 1 to 0 to grant the application. The motion
was made by Mr. Etherly, seconded by Mr. Mann, with
Mr. Etherly, Mr. Mann, Ms. Miller and Mr. Griffis in
support of the motion; Mr. Hildebrand opposed to the
motion.

CHAIRMAN GRIFFIS: Good. Thank you. Let's
move ahead then.

MS. ROSE: Mr. Chairman --

CHAIRMAN GRIFFIS: If there's no
disagreement from the Board, I think we could issue a
summary order on this case, unless it's my
understanding that there is any parties in opposition.
Do any others feel differently?

(No response.)

CHAIRMAN GRIFFIS: Very well. Let's issue
a summary order on this.

MS. ROSE: The next matter for your
consideration and the final case on the agenda today
is Appeal No. 17285, of Patrick J. Carome, pursuant to
11 DCMR Sections 3100 and 3101, from the
administrative decision of the Zoning Administrator of

the Department of Consumer and Regulatory Affairs.
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The Appellant alleges that the Zoning
Administrator erred by issuing a building permit No.
B460927, dated April 23rd, 2004, allowing the
construction of a masonry retaining wall serving a
single family detached dwelling.

The Appellant contends that the retaining
wall violates the zoning regulations, including the
side yard requirements, Section 405, rear yard
requirement, Section 404, and the structures and open
space requirements, Section 2503.

The subject premise is located within the
tree and slope/Wesley Heights/R-1A District, and is
located at 4825 Dexter Terrace, N.W., Square 1381, Lot
806.

The appeal was heard on the following
hearing dates: March 1st and 15th, 2005; April 5th,
May
10th and May 24th, 2005. The Board members
participating in the case are Mr. Griffis, Mr.
Etherly, Mr. Mann, Ms. Miller and Mr. Hildebrand.

On May 24th, 2005, the Board completed
public testimony on the appeal and scheduled its
decision for July 5th.

The Board requested the following post-

hearing documents. DCRA was to file a written
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response to Robert Pinchiote (ph), who is the
geotechnical engineer and expert witness. Mr.
Pinchiote's testimony was presented on behalf of the
National Park Service at the Board's May 10th, 2005
hearing.

The deadline for this submission was May
27th, 2005. The parties to the case were to respond
to DCRA's written response to Mr. Pinchiote's
testimony. The parties are the ANC, the National Park
Service and the Appellant. The deadline for this
submission was June 3rd, 2005.

Parties were also to submit proposed
findings of fact and conclusions of law. This
submission was due on June 20th, 2005.

The Board has received the following post-
hearing documents: Proposed findings of fact and
conclusions of law from the property owners,
intervenors in this appeal, represented by Mr. Guglia
(ph) . This is Exhibit No. 97. This submission was
received on June 20th, 2005.

Proposed findings and fact and conclusions
of law on behalf of the Appellant, Patrick J. Carome.
Also the intervenor, National Park Service, and the
Advisory Neighborhood Commission 3D. This exhibit is

No. 99 and it was received on June 21st, 2005. This
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exhibit is one day late and would need a waiver of the
rules to accept it into the record.

Also the Board has the proposed findings and
conclusions of law from the Department of Consumer and
Regulatory Affairs, the Appellee. This is Exhibit No.
100. It was received on June 21st, 2005, one day past
the due date and it would also need a waiver of the
rules to be accepted into the record.

The Board is to act on the merits of the
appeal.

CHAIRMAN GRIFFIS: Thank you very much. So
we're looking at Exhibit 99 and 100 that are not put

in within the time that we had requested. Is that my

MS. ROSE: Correct.

CHAIRMAN GRIFFIS: Very well. Is there any
objection to accepting Exhibit 99, which is the 21st
of June Carome submission? Any difficulty in taking
that? That was a day or so tardy. Also Exhibit 100
from DCRA.

Obviously, they're the final requested
submissions from the Board, although we do like to
have them absolutely timed, based on the work that has
to happen in order to send both to the Board for our

review.
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MR. MANN: I'd have no objection, Mr. Chair,
in this particular case.

CHAIRMAN GRIFFIS: Excellent. Is there any
objection?

(No response.)

CHAIRMAN GRIFFIS: Good. Then let's move
ahead and dive right into this. This has occupied a
substantial amount of time for this Board, both in the
public hearing process and also in the reading and
reviewing of all the evidence that was presented.

You know, this is an interesting piece when
we look at appeals. The appeals, I think in my
personal opinion, are the most difficult thing that we
do. It's really stepping out of our additional role,
let's say, in terms of hearing applications that fall
within a variance or a special exception and stepping
into the shoes of the Zoning Administrator.

So that we actually have to put ourselves in
the place, while we've got plans in front of us, does
this meet or does this not. Clearly, our cases set up
in our appeals are set up to structure what we look
at, and that is the appeal brings forth an element
that in error was done or not done, or in the decision
from the Zoning Administrator.

I think it was excellent the point as we
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started this out, in defining those elements that were
under appeal for us. It was fairly clear from the
beginning that we would stay within our jurisdiction
and not walk beyond that, and I think what we have
before us, in almost all respects, kept within those
areas.

Of course as we set out this in an overlay,
one of the errors that is purported before us in this
appeal is that this violates those requirements that
are laid out in the overlay.

Going directly to what I find is the heart
of the matter, and actually a little bit more of a
digression but I think it's important to see, because
appeals on the face of it, I think, should be very
easy.

We have the regulations. We look at them.
We look at the plans, what's proposed before us and we
should either say that it was correctly ascertained or
not.

I think our appeals and most of the appeals,
and specifically with this case, our difficulty or the
whole requirement of additional submissions and case
presentations comes on the base fact that our
regulations are not clear on certain elements.

I think that this shows very well where our
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regulations may well be lacking. So we have this
great opportunity to sit around and speculate on what
is and what isn't certain things. Really, I think
that it comes down to the fact of what we're trying to
establish here, as what is being --

Well, as it has been constructed, but what
was to be constructed or proposed to be constructed,
as approved by the Zoning Administrator, whether it
falls under a retaining wall, and therefore is covered
under certain sections of our regulations to be
allowed in yards, or whether it does not.

Whether those aspects and how it's looked at
and viewed and defined, whether it was properly
defined by the Zoning Administrator. If we find it
differently, whether that then also tends to or would
violate the overlay.

I think it's pretty clear that we were --
well, let me lay out the elements that I think are
critical and pertinent to this. First of all, it is
that, it's whether we accept the conclusions of the
Zoning Administrator in their review, whether it
fulfills the requirements in the section, that in fact
speak to the Building Code.

Of course, the Zoning Administrator has made

the case that in order to comply with the Building
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Codes, he needed to see that the other disciplines in
the permitting process were -- had approved that. Of
course, those were approved by a structural
engineering reviewer at DCRA. That was sufficient for
them to meet that requirement.

We would have gone into the height, and
whether there is a height element that defines
retaining walls or this structure, and are the zoning
regulations in 11 DCMR prohibitive, prescriptive, or
restrictive of the height.

Or even the construction methods, which I
think we will discuss. With that, I'm going to open
up to a little bit of discussion, and hopefully we can
keep it -- well, there it is. Let me open it up to
preliminary comments by other members.

MR. ETHERLY: In fact, if I could, Mr.
Chairman, I'd like to kind of jump in and I'm going to
pick up on that word "preliminary," because I think
your remarks were a good start for us, and I think a
number of my colleagues will take us in some very
specific directions that will also be very helpful.

As I've kind of come to this case, I'll be
guite honest. Initially, I was less than convinced
that this was an appeal that was workable. I'll say

quite honestly I think the presentation that's been
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provided has definitely given quite a bit of food for
thought here.

I think the fundamental question for me in
this particular instance has perhaps always been just
how does this thing feel? How does it feel, how does
it impact neighboring properties? But really I can't
put it any more clearly than that. Just kind of
viscerally, how does it feel?

It's always felt somewhat titanic, if you
will, big. I wish I could say that there was a peg
within the zoning regs that perhaps gave me a perch to
hang my legal argument on. Well, it feels big, and
because of that, the Zoning Administrator erred.

So as we kind of begin to move into
discussion for the benefit of my colleagues who are
going to offer a couple of different perspectives on
where this falls, I'm kind of dealing with a little
bit of that tension.

It feels big, but I'm struggling with
finding how to voice that feeling, in terms of the
zoning regulatiomns.

As we begin to move into some of the
particular aspects of the allegations of error here,
I think, and once again as a nod to my colleagues, I

think while this perhaps offers itself up as a
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somewhat novel, not necessarily new, because I think
we've gotten quite a bit of testimony about the use of
a mesa structures or mechanically stabilized earth or
any of the number of other building terms that we've
kind of been introduced to over the last few weeks and
months, if you will.

I don't necessarily think that that new
direction necessarily takes us out of the realm of
retaining wall. But I'm open to discussion on that.
But I'm just not quite certain that that takes us out
of the realm of retaining wall.

Secondly, as you move towards the issue of
the platform structure itself, being located in the
rear yard but not fitting within the prescribed
exceptions, clearly if you buy into the fact that it
is a retaining wall, that argument would indeed then
fail on its face, once again, just kind of playing out
the string here, to give my colleagues of sense of
kind of where I'm heading here.

Now as we start to move into what might be
viewed as kind of a third argument that's put forth by
the Appellant here, I think you begin to get, perhaps,
into some ground that is worth exploring.

That is the issue of well, is indeed a

structure. I don't think there's any argument there.
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Whether it's a retaining wall or not, I think
everyone's in agreement that a retaining wall is a
structure.

The Appellant notes that without exception,
no building or structure shall occupy in excess of 50
percent of a yard required by this title. That's of
interest to me, and I'm perhaps open to hearing some
discussion there.

Once again, that perhaps hinges on whether
or not you buy into the argument well, it's a
retaining wall, but it's perhaps a retaining wall plus
something. Because I think the argument here is
"Well, if it's not a retaining wall, then it is indeed
a platform structure, and that structure would indeed
occupy in excess of 50 percent of the required yard
here.™

Further, with respect to the Wesley Heights
overlay, you do, of course, have the 30 percent lot
occupancy limit for any structure, which would perhaps
be called into question whether you consider this a
retaining wall or not.

So what I'm trying to, perhaps, just
indicate as a preliminary matter for my colleagues is
giving my colleagues a sense of some of the areas

where I have some concern, but perhaps where I'm open
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to some additional discussion here.

This case is perhaps rife with so many
different little double entendres, that I'm almost
tempted to say I'm sitting on the fence or the
proverbial retaining wall here. But without trying to
make light of it, I think the Chair pointed it out
very, very clearly, and that it feels weird. It might
perhaps even feel wrong.

I'm just not certain necessarily if there's
a place in the zoning regs, where the Zoning
Administrator could have looked clearly and found that
out, and so that's a little bit of what I'm struggling
with.

The end part of that struggle is what was,

I think, so very well demonstrated by the Appellee in
this case, and that was the issue of the number of
other similar retaining walls -- maybe they're
structures; maybe not. That's something that we'll
have to talk about.

But I keep coming back to the parade of
photographic evidence that we had regarding the number
of currently existing retaining walls, both large and
small.

Clearly the issue once again here is this is

a big one. But the fact that you have a number of
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pre-existing walls, many of which are in the Wesley
Heights overlay district, and many of which are
outside of the district.

What I'm struggling with is what is the
impact of this decision one way or another on those
walls. Maybe even more practically -- let's say you
put the impact aside for a moment -- more practically
the issue is for me how do you distinguish those walls
from this particular instance here.

So that's a long-winded, five, seven minutes
of kind of where I'm at, but I'm open for some
discussion.

CHAIRMAN GRIFFIS: Thanks. I think that is
exactly what the Board is charged with in this
particular appeal and every appeal, and that is have
we found a reversible error in the decision of the
Zoning Administrator.

Fundamentally then, we would find that his
interpretation of the regulations must have been
unreasonable or were beyond the Zoning Administrator's
discretion or jurisdiction. What is the reversible
error here.

I think that's exactly referenced in your
elements of looking at it. I think that's where we

always have the most difficulty in making decisions,
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because the clarity may not be within the regulations.

So I think we have to be very cautious when
we take on the authority of overturning or looking to
overturn the Zoning Administrator, to make sure that
we have in fact a very substantive basis to make that
directional change.

Because it will, whether it's appropriate --
well, it's absolutely appropriate. You cannot lose
the fact of what is the impact of this once we decide
it? What we do here will not only impact this
specific property, but obviously it is to establish
what is the correct manner of reviewing and either
approving or denying situations analogous to this.

MR. ETHERLY: And if I could note, Mr.
Chair, just one final comment and then I will be quiet
for a substantial amount of time, is I just absolutely
have to commend both parties on the briefing and the
documentation that was submitted, as we drew towards
the close of this case, and in particular as we pulled
together all the proposed findings of fact and
conclusions of law.

I thought both documents very, very strongly
summarized a lot of information that we had to get,
and really packaged -- regardless of what perspective

you come out on and what side you land here, I just
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thought the final briefings and submittals were very
good in helping to capture the essence of the cases.

So with that, Mr. Chair, thank you.

CHAIRMAN GRIFFIS: Good. Thank you very
much. Let's move ahead. Yes, Ms. Miller?

MS. MILLER: I just want to make some
preliminary comments in response. I was looking for
the provision in the regs, which I haven't put my
fingers on.

But I don't think our standard is whether or
not the Zoning Administrator made a reasonable
determination. I think our standard is whether or not
he erred.

I think in some of these cases, like this
one in particular, I think that given all the
documentation and everything that was presented before
us, we have a lot more to go on, to determine whether
or not the ZA made the right decision or not than the
ZA had.

I think that that's too low a standard, you
know, to say it was -- that he acted reasonably or
not. So I think in looking at all the evidence in
this case, we have to determine whether or not he
erred.

I think that this is a difficult case in the
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sense that it's a convergence of so many different
regulations dealing with -- and without definitions,
without clear definitions of, for instance, a
retaining wall isn't defined in any of our regulations
or the Building Code.

We're looking at an overlay, and we're
looking at what's the structure, even, that we're
looking at? Are we looking at just the wall around
the yard, or are we looking at the wall with the
infill as the structure?

Then there's the question of height
limitations. When they're referenced to the Building
Code, for retaining walls and fences, but then
retaining walls aren't in the Building Code, do we
look to the height for fences.

So just laying that as where I'm coming
from. I think I'm not going to deal with whether it
feels right or doesn't feel right. I think we have to
look at -- our job is to really look at the
regulations and legislative history and the intent,
and see where we fall.

CHAIRMAN GRIFFIS: Okay. Others?

(No response.)

CHAIRMAN GRIFFIS: Then let's move ahead.

Ms. Miller, you wanted to start?
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MS. MILLER: Well, I think a lot of how the
discussion goes may begin with what do we want to look
at with respect to structure, because I think that the
lot occupancy regulations kick in for structures.
Exemptions kick in for retaining walls.

CHAIRMAN GRIFFIS: Well, let's go right to
it. Obviously, 2503.2 and .3 are critical aspects of
this. The 2503.2 is what you're talking about, "A
structure not including a building, no part of which
is one to four feet above the grade at any point may
occupy any yard."

So that's starting to talk about anything
that's below four feet. Once it goes above four feet,
then we start counting it to lot occupancy.

But then when you go to 2503.3, is the
exception, and that's where it indicates a fence or
retaining wall, constructed in accordance with the
D.C. Building Code, "may occupy any yard required
under the provision of this title."

It seems to assume the fact that it will be
more than four feet. So it is in addition to, and an
exception or further clarification and specificity of
2503.2.

I don't know if there's any -- perhaps what

you're talking about, I don't think that there is any
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discrepancy or disagreement that what we're looking
at, in terms of the documentation submitted under
appeal, is a structure.

MS. MILLER: Well, the Appellant made
various arguments, and one argument was that the wall
and the infill were one structure, and then a later
argument was "Well, if the Board doesn't think that
that whole area is a structure, then the Board could
look separately at the wall, which is encircling the
yard as a fence wall."

Basically, this was another theory by the
Appellant, which violated the regulations because it
was too high, one reason.

So that's why I think there are two separate
arguments.

CHAIRMAN GRIFFIS: Okay. I guess what
you're trying to state is that there are certain
elements that may be different structures, so that
there are elements that would not fall under 2503.3 as
retaining walls. The Appellant talks about the
structure violating --

MS. MILLER: Yes. They call it a platform
terrace or whatever, yes. The whole thing could be
considered that.

CHAIRMAN GRIFFIS: Right. So that was one
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of the arguments by the Appellant, that the structure
violates the Zoning Code and its general prohibition,
limiting aspects on that amount that it can occupy in
the rear yard, right?

MS. MILLER: Right.

CHAIRMAN GRIFFIS: Because it was a platform

or terrace, not a retaining wall. Is that what you're

MS. MILLER: Well, yes. But I don't even
know that you have to -- it could be both. I mean, it
could be a platform terrace and also act as a
retaining wall. But let's just say -- yes.

CHAIRMAN GRIFFIS: Clearly, clearly. And
then, so what does it violate if it is?

MS. MILLER: It violates the lot occupancy
provision.

CHAIRMAN GRIFFIS: So the retaining wall
goes towards lot occupancy. Mr. Mann?

MR. MANN: Well, I'm actually willing to
take a slightly stronger position.

CHAIRMAN GRIFFIS: Okay. Oh, then let's --
can I ask you to hold it? Because I want to get
through one argument first.

MR. MANN: Well, this is -- this goes to

that argument.
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CHAIRMAN GRIFFIS: Oh it does?

MR. MANN: It goes to the issue -- we know
there's a structure. There's no dispute about that,
but this addresses Ms. Miller's comment of whether or
not it's a retaining wall.

To me, I have fairly strong feelings about
whether or not it is a retaining wall. So if you're
prepared for me to discuss that, then I will.

CHATRMAN GRIFFIS: I think. Yesg, I think
it's the appropriate time. Let's weave it all in.
Good. Go ahead.

MR. MANN: I don't think that it's a
retaining wall.

CHAIRMAN GRIFFIS: Indeed, what is not a
retaining wall?

MR. MANN: Well, first of all, the retaining
wall is not defined in the zoning regulations. We had
to turn to Webster's.

CHAIRMAN GRIFFIS: Okay.

MR. MANN: So Webster's defines the
retaining wall as a wall built to resist lateral
pressure, other than wind pressure. Well, this was
not built to resist lateral pressure.

CHAIRMAN GRIFFIS: What wasn't built,

because I keep asking that question, because Ms.
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Miller has broken this down into elements?

MR. MANN: The structure, and I'm willing to
accept the terminology "walled platform structure,"
because I'm not going to call it a retaining wall,
because I don't think that it is a retaining wall.

CHAIRMAN GRIFFIS: The masonry on the
perimeter or on the property line or close to the
property line is not a retaining wall, is what you're
saying?

MR. MANN: That's what I'm saying.

CHAIRMAN GRIFFIS: And nothing else is?

MR. MANN: Nothing else is what?

CHAIRMAN GRIFFIS: A retaining wall.

MR. MANN: I'm sorry. I don't understand
your question.

CHAIRMAN GRIFFIS: Is there any retaining
wall on this property?

MR. MANN: This structure that we're talking
about is not a retaining wall.

CHAIRMAN GRIFFIS: Okay.

MR. MANN: There was no, and this is one of
the things that I used to help me with this position.
There was no pre-existing original slope. This
structure was built to occupy space where previously

there was nothing but air.
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To me, that goes to Webster's definition,
that the wall has to be built to resist lateral
pressure, other than wind pressure. But there was
nothing there but air.

I mean, it took 6,000 cubic yards of soil
and synthetic reinforcement sheets in order to build
this structure, that was previously retaining nothing
but air.

CHAIRMAN GRIFFIS: Okay, and just in that
definition that you have in front of you, does it say
that it will hold back existing lateral force, or is
it just talking about a force? My question directly,
where in that definition, that would then go back to
our own regulations, does it talk about timing or
staging of construction?

MR. MANN: The Webster's definition does not
discuss timing or staging of construction. So that is
an interpretation that I have to make on my own.

CHAIRMAN GRIFFIS: Okay, good. Ms. Miller?

MS. MILLER: Well, I don't know. Just to
try to -- I think with this case, there's so much
going on that we need to keep -- or else I need to
kind of focus.

If we're dealing with structures in required

open spaces as our starting point, it's -- let's see
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-- "Every part of a yard required under this title
shall be open and unobstructed to the sky from the
ground up.

"Exceptions. (a) A structure not including

a building, no part of which is more than four feet

above the grade at any point." I think that this goes
to -- I think where Mr. Mann is coming from also is
that it goes -- the infill goes way above, and the

wall, what was four feet at the original grade.

CHAIRMAN GRIFFIS: But it's still open to
the sky, isn't it?

MS. MILLER: Not from four feet up from the
original grade. Not above four feet from the original
grade. That's all filled in.

CHAIRMAN GRIFFIS: So what's the original
grade? How do you establish the original grade?

MS. MILLER: The original grade was -- when
in time, in the history of time you mean?

CHAIRMAN GRIFFIS: Yes.

MS. MILLER: Well, I think in this case, it
certainly was original slope, which is something
that's protected by the overlay, and they imported,
whatever they imported and put on top is not original
grade.

Whether that be, you know, dirt or cement or
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megablocks or mesa blocks or whatever.

CHAIRMAN GRIFFIS: Okay. Somehow, in order
to establish this as a retaining wall, it is tied to
where the original grade is?

MS. MILLER: Not on the retaining wall; this
structure, how high the structure can go. Not whether
it's a retaining wall; whatever kind of structure it
was. A retaining wall, a pure retaining wall, you get
to (b), "A fence or retaining wall is also an
exception, when it's constructed in accordance with
the D.C. Building Code." So that's --

CHAIRMAN GRIFFIS: Exception to what?

MS. MILLER: Exception to the four feet
above grade.

CHAIRMAN GRIFFIS: And the occupancy of an
open space?

MS. MILLER: Right.

CHAIRMAN GRIFFIS: So you're saying that
this projects above four feet. Therefore, it isn't a
retaining wall, or isn't allowed. But you're saying
that the next section exempts it from that.

MS. MILLER: No. I'm saying there are
different ways of looking at it. If you look at the
whole thing, with the infill and everything, it

doesn't fall within Exception (a).

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48

If you look at whether the wall by itself is
a retaining wall or fence, which Mr. Mann is not
saying, which I'm saying you could look at it that
way, I don't believe it's in accordance with the D.C.
Building Code, which gets to another argument. I
don't think we're ready to go there. I don't know if
you want to go there vyet.

CHAIRMAN GRIFFIS: Mr. Hildebrand.

MR. HILDEBRAND: Thank you, Mr. Chair. I
guess to go along with that line of thinking, but give
it a slightly different look, let's take the
consideration that it is a retaining wall.

If you look at the exception for retaining
walls, I think unlike the statements that were made in
the owner's attorney's briefs, where it says that a
retaining wall can occupy any part of a required yard,
the actual reference says that a retaining wall can be
in any yard. It doesn't define what percentage the
structure can occupy; it just says that you have a
right to put one there.

I think you then have to go back to the rest
of the Zoning Code to determine at what point you're
allowed -- to what point you're allowed to place
retaining walls.

Under the definition of lot occupancy,
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there's a specific reference back to building area.
Building area is defined as the "maximum horizontal
projection of the building or accessory buildings,
limited by certain definitions."

One of, I think, the most important for me
was that "This area shall not include any portion of
the building that does not extend above the level of
the main floor of the main building, if placed so as
not to obstruct light and ventilation of the main
building or of buildings on adjoining properties."

So that would say to me that if this meets
that criteria, of not affecting the light and air and
ventilation of the main building or of the adjoining
buildings, that it would not count towards building
area.

I think there's been a sufficient amount of
testimony in this case to say that it is perceived as
affecting the light and air in the park. 1It's
perceived as affecting the light and air of the Tate
residence, and therefore it should have been looked at
as building area.

In which case then the Wesley Heights
overlay would kick in, and you would be limited to a
30 percent lot occupancy of the house and the

structure.
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MS. MILLER: Well, I'd also like to add to
that by going to -- well, one exception says a fence
or retaining wall up to the heights established by the
Building Code may be located in a side or a rear yard.
You look to the Building Code and there's no reference
to retaining walls. But there are references to
fences, and they talk about fences near party lines,
and that's 310.3.3.

It says "Fence within a strip of ten feet
wide and parallel to party lines shall not exceed
seven feet in height in residential districts, nor ten
feet in SPCCM or M Districts. Fences shall not
obstruct light or ventilation for any required
window."

So there is a requirement in the Building
Code that goes to fences, and then we do get to this
issue, well, this is a law. How do we know that we
can apply the regs regarding fences?

But I think that number one is we're sent to
the Building Code to look, and there's nothing on
retaining walls. But I think that the Zoning
Commission probably thought there would be one, and I
know the Building Code has changed.

But I also found it instructive that

Appellant did submit a case, Adler v. Township of
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Montclair, which is a New Jersey case so we're not
bound by it. But in that case, that court appealed a
Zoning Board decision to apply a fence ordinance to a
retaining wall, where the Appellant in that case had
proposed to construct a retaining wall and then
backfilled behind the wall, because of the slope of
the land.

So it was very similar to this case, except
in that case, I think the wall ranged from 12 feet to
16 feet, and in this case before us, it goes up to 30
feet.

CHAIRMAN GRIFFIS: A retaining wall is
defined in the zoning regulations. In which
jurisdiction was that was done? Did they define
building area the same way, similarly, and lot
occupancy?

MS. MILLER: I think they also had -- I can
look it up. We've got it here. I think they also had
gaps in their regulations as well, and I think that
the court found problems with that, and that's why
they interpreted it, that they said the fence
ordinance was to protect adjoining property owners
from impacts of massive structures.

I think what they were finding in that case

is if you're going to protect them against fences,
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which are made of wood or whatever, why wouldn't you
protect them against walls in the same way.

I think they probably -- I mean, it was very
similar, because the property owner in that case was
really putting up that wall because they were trying
to level the property to a height that they wanted it.

CHAIRMAN GRIFFIS: Much like trying to do a
garden in one's back yard, trying to level off an
area?

MS. MILLER: Well, if you --

CHAIRMAN GRIFFIS: Perhaps putting in a
patio?

MS. MILLER: Perhaps. But there may come a
time where it's too high.

CHAIRMAN GRIFFIS: Perhaps you may want to
have a chair and a table to sit in your back yard?

MS. MILLER: But I think the point is that
when that causes the wall to be or fence to be of a
certain height, then it does impact the light and the
air, may certainly impact the light and air of your
neighbor.

CHAIRMAN GRIFFIS: So what is that
threshold? What is the light? What is the height
that the Zoning Administrator said that this, while in

fact does start to impact and should be counted
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towards building area, what is the vehicle which the
Zoning Administrator would have, in order to step back
and essentially conduct a limited and abbreviated
special exception?

MS. MILLER: Well, I think that it's
reasonable for the Zoning Administrator to look to the
fence's provision, which talks about "shall not exceed
seven feet in height in residential districts," when
it is near a party line. I think it --

CHAIRMAN GRIFFIS: And how do you measure a
retaining wall height? At its lowest part in your
grade or the highest part?

MS. MILLER: The original grade? The
highest part of the original grade. That's what they
say for fences.

CHAIRMAN GRIFFIS: The original grade.

MS. MILLER: The Building Code limits
heights of fence walls to seven feet. It measures
from top of grade on side of fence where grade is
higher. But it doesn't -- I don't believe that
assumes you're building it up, and then measuring it.

CHAIRMAN GRIFFIS: But why not? I mean, I
understand what everyone's saying --

MS. MILLER: Why not? Because there'd be no

control. You could build it up to anything and then
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your wall could be of any height. There'd be no
restriction, which would have -- which the Building
Code recognizes can have an adverse impact on your
neighbor.

CHAIRMAN GRIFFIS: So you're saying you
could build this whole thing and fill it with earth,
and it could be endless height. You couldn't occupy
it, you couldn't get in it. You have this huge pickle
barrel of a thousand feet high, filled with dirt, and
certainly we need to stop that from happening. But
how realistic is that?

MS. MILLER: Well, I think if -- perhaps
it's the connection to the wall. If it causes this
wall to go up to --

I guess the retaining wall or whatever to
hold that, and that's higher than the standard seven
feet, and I think that's what's been determined to
possibly have an impact on light and ventilation, then
that's the standard.

CHAIRMAN GRIFFIS: Seven feet.

MS. MILLER: That's the standard.

CHAIRMAN GRIFFIS: Seven feet near a party
line.

MS. MILLER: Within a strip ten feet wide

and parallel to party lines. That's the way the
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Building Code reads.

CHAIRMAN GRIFFIS: To impact the previous
applications that we've heard in the past couple of
months, that had in fact retaining walls as part of a
development pattern in all the awards in this city
should have come for some sort of relief, and what
type of relief that would be, I guess you're saying
would be a variance, because they had retaining walls
that were above seven feet on property lines.

Or did it take a determination from the
Zoning Administrator that this would somehow impact
the light and air? I'm just trying to figure out the
base standard on which you review these things?

MS. MILLER: No. I don't think we give the
Zoning Administrator the responsibility of determining
light and air impact. I think that's what the Board
does. But I think there's a standard in here of seven
feet, when it's within a strip ten feet wide and
parallel to a party line. And if it's not --

CHAIRMAN GRIFFIS: Measured from, you're
saying original grade, of which original grade doesn't
come into a factor of any of the definitions that
you've read so far. But you're adding that element of
original grade?

MS. MILLER: No, I didn't -- I just.
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MR. HILDEBRAND: Mr. Chair?

CHAIRMAN GRIFFIS: Yes.

MR. HILDEBRAND: I guess the only thing I'd
like to add to that is it seems that the Zoning Code
does, though, require some discretion on the part of
the Zoning Administrator, interpreting what then is
considered building area.

CHAIRMAN GRIFFIS: I don't disagree, and the
job of the Zoning Administrator is as somewhat the
executive --

MR. HILDEBRAND: Right.

CHAIRMAN GRIFFIS: Is to interpret and
implement the zoning regulations, okay?

MR. HILDEBRAND: Right, and as you said in
the prior case this morning, there has been past
history of the Zoning Administrator making
interpretations such as what constitutes a roof. 1Is
it a trellis? Is it a solid roof?

CHAIRMAN GRIFFIS: Right, right.

MR. HILDEBRAND: I think this falls into
that kind of category of discretionary judgment and
has to, at a certain point I guess, follow a
reasonable person standard.

CHAIRMAN GRIFFIS: Okay. So one could

assume that, you know, in fulfilling the Zoning
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Administrator's full obligation that the Zoning
Administrator that reviewed this actually did look at
that, and determined that this would not, from what
they have in front of them and how they were to
decide, they did not think that it would impact or
obstruct the light and ventilation.

MR. HILDEBRAND: So then the question would
be whether --

CHAIRMAN GRIFFIS: Was that correct?

MR. HILDEBRAND: Do we feel that that was in
error?

CHAIRMAN GRIFFIS: In this particular case.

MR. HILDEBRAND: In this particular case.

CHAIRMAN GRIFFIS: Interesting point.

MS. MILLER: I don't think so. I just don't
think that the ZA has that kind of authority. 1It's
too immeasurable, the light and air. I think that you
have to have something pretty specific, a specific

standard. That's why they have it in there for

fences.

It's not for all retaining walls. I mean,
it's for -- I'm reading the provision that it is for
fences that -- where it's next to a party line, or

within ten feet. That's when it would have an impact.

CHAIRMAN GRIFFIS: I don't find it
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persuasive that it moves it into retaining wall. I
understand you can find a beginning and end with
fences, and it seems to make some sense. But I'm not
sure where and how you could then add in retaining
walls for.

MS. MILLER: Well, maybe -- well then maybe
it's in this kind of a case, where it's not the
natural grade, where you're -- where you have this
retaining wall. This retaining wall is very much like
a fence between --

CHAIRMAN GRIFFIS: Well again, I know, and
I think it's important to understand. But I think we
have a huge, lacking, gaping hole when we start
talking about the original grade. When do you
establish what the original grade was? Was it when
the bought the property? Okay, this establishes the
grade, which means any landscaping that people did
prior establishes the grade?

But the people prior weren't allowed to do
regrading, because we've now just prohibited anyone
from moving grade, because everything has to stay as
ig? What is this original grade?

We had the case in Georgetown, which was the
original state of the plats, which lent itself to some

amusing comments about, you know, do we go back to the
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grasslands, when the buffalo were grazing on this?

What's the original grade here, and where do
you take the grade from? Do you take the grade on
every single point all the way around? So in your
argument, what I'm understanding you to say is "Well,
you could raise up at any certain level, only four
feet above which the grade is existing," right?

So I could do these four-foot platforms
everywhere, based on the slope aspect of this. Or do
you pick one particular grade? For instance, the
grade at which you might measure the height of the
building.

Is that the established grade, and therefore
you cannot go above four feet? It seems like the
regulations are already talking about that, in terms
of establishing what the threshold is, because the
utilization and the impact of the main level of the
use, the main level of the residential, starts to say
when things come in and when they do not, in terms of
the building area, which goes towards lot occupancy.

Isn't that the kind of cut through the site
that we're looking at, in terms of a definitive
establishment of what sets the levels?

MS. MILLER: Yes.

MR. HILDEBRAND: Mr. Chairman, but wouldn't
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original grade in the context of the zoning
regulations be the existing grade prior to the current
construction activity that you're anticipating?

I don't think that the intent is that the
original is back to when God formed the earth, and the
tectonic plates were still moving and perhaps we were
somewhere closer to Asia than we are now.

CHAIRMAN GRIFFIS: I guess it's fine to go
towards a reasonable interpretation. But we could
have -- out of five members, I imagine we have eight
reasonable interpretations of almost every element.

So again, I want to focus us all back on
where do we all see this coming from? I mean, we're
going to have to revisit a lot of these issues,
because you know, what's fascinating to me is -- well,
I don't think --

For me in my own deliberation, I haven't
found a reasonable interpretation of this aspect being
persuasive enough to establish upholding this appeal
on that element, on establishing that this violates
the height that is allowable for a retaining wall, or
it should have been looked at, in terms of the area in
which it was built.

It was too high, and so the Zoning

Administrator should have found that this wasn't
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allowable based on the Building Code, because Building
Code designates fences or property line fences or
fence walls can only be seven feet high.

MR. HILDEBRAND: I do think that that
creates an interesting benchmark, though. Whether or
not it's controlling, I think it's an interesting
benchmark.

CHAIRMAN GRIFFIS: No question it's a
benchmark. No question it's a benchmark.

MR. HILDEBRAND: I guess the other part that
I find interesting too was the study that was
purported to be of the entire Wesley Heights overlay
area, of existing retaining walls.

Now we don't know if it was exhaustive or
complete in any measure, but of all of the retaining
walls found, none exceeded ten feet, and a very few
exceeded four feet.

This wall in itself is 30 feet high. That's
three times the largest retaining wall that was
documented as part of the case history here, of
retaining walls that exist in Wesley Heights.

So I think that then that becomes the
reasonable person standard. Is three times the
existing maximum reasonable, particularly when you're

dealing with an overlay that is meant to preserve the
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light and air and the character of an existing
residential neighborhood.

CHAIRMAN GRIFFIS: Right. I don't
necessarily take issue with your statements. However,
I still have to return to the fact of okay, now we're
sitting in the shoes of the Zoning Administrator, and
are we asking the Zoning Administrator to have said
this is reasonable or this is not reasonable.

If we are asking that to happen, I need to
understand what boundaries, what parameters of which
that reasonableness is to be assessed, so that we can
have one, a consistency, one, an understandability of
our own regulations. I mean, I'm of concern of --
well.

MR. HILDEBRAND: I certainly understand
that. At what point does it kick in, and at what
point do they question whether or not it's reasonable?

CHAIRMAN GRIFFIS: Right.

MR. HILDEBRAND: I think you again have to
look at the situation that it's within. Is it within
a sensitive overlay, or is it not within a sensitive
overlay? Is it adjacent, immediately adjacent to a
house of a particular -- or a property of a particular
scale, or 1s it removed from that? Is the

construction on a property line or is it removed from
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a property line?

CHAIRMAN GRIFFIS: In this particular case,
and let me get clarification from your standpoint.
Are you look at this as this is a retaining wall?

MR. HILDEBRAND: I'm looking at it as a
retaining wall, yes.

CHAIRMAN GRIFFIS: Okay, and this retaining
wall should have been looked at in an additional level
of even though it's exempted in 2503, it could -- may
be taken out of that exemption, based on the
definition of building area, which goes to lot
occupancy?

MR. HILDEBRAND: Right.

CHAIRMAN GRIFFIS: Which is different than
what Mr. Mann is indicating, and Mr. Mann is
indicating, is saying "This isn't a retaining wall.
This is something totally different, and therefore is
counted as structure that occupies the lot."
Therefore, in your calculation Mr. Mann, if I'm
correct, far exceeds the 30 percent lot occupancy.

Okay, and Ms. Miller, I'm not going to
restate your argument.

MS. MILLER: Okay. I would say this, as far
as reasonable goes. If you see a wall that's up to 30

feet high, you might take a second look at this and
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say "Okay, well let's look at the Building Code, and
in the Building Code, gee, fences are only allowed to
go up seven feet height when they're placed in such
close proximity to its neighbors."

So would it not be reasonable for the Zoning
Administrator to look at this retaining wall and say
maybe it is subject to similar height restrictions.

I don't think that's so difficult to --

CHAIRMAN GRIFFIS: I think it's very
reasonable to ask if the Zoning Administrator would
say "Isn't this subject to height restrictions," and
now you have to show me where he would have found that
it is.

Otherwise, we're looking at a case that
we've just decided, and we upheld an appeal, in which
we said "Look, the Zoning Administrator had no
business going in and trying to condition certain
elements, or interpret these things in order to make
it satisfactory for something to exist in a certain
area."

I mean, in one sense, we -- forgive me, but
we slapped the Zoning Administrator for taking on too
much authority and too much interpretation, and the
next, in this one you're saying "Well, he should have

used his great reasoning or her great reasoning and
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interpretation and said this is clearly beyond what we
should support."

MS. MILLER: No, I'm really not. I mean, I
think that this is a difficult case, and we've been
very well educated in this proceeding, and the Zoning
Administrator didn't have the benefit of that. But
that doesn't mean that we uphold his determination.

CHAIRMAN GRIFFIS: Okay. So you're saying
that we've gone beyond what the Zoning Administrator
based their review and approval?

MS. MILLER: Yes. They don't look -- I'm
sure the Zoning Administrator -- well, I don't know.
They get to look into the legislative history and
everything. I don't know.

But we do, and I think it does support when
a wall may be a wall, it can be a fence in certain
instances, like this one, along the party lines and
abuts neighboring property.

I think you can look at the intent of the
regulations. Why should a wooden fence only be
limited to seven feet, and a wall serving the same
purpose go up to 30? I don't think that that makes
sense. That's exactly what that court found.

CHAIRMAN GRIFFIS: But there's a difference

between the zoning regulations and the Building Code.
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There's a difference between fence and retaining wall,
isn't there?

MS. MILLER: Well, retaining wall isn't
defined. So what do you do? When the Zoning
Commission says, you know, the Code says look to the
Building Code. **

CHAIRMAN GRIFFIS: And that is very distinct
from just a property line fence, wouldn't you agree?

MS. MILLER: I think that it can serve two
purposes, and I'm going to throw in a variance term
here. I mean, it's like a self-created hardship here,
you know. "Oh, okay, we've got to build this wall now
because we're excavating and filling in all this other
stuff, and therefore we have to have this wall then,
which is higher than is allowed for fences."

CHAIRMAN GRIFFIS: Okay. You see that as
what's establishing it as a similarity between a
retaining wall and fence function, because there was
an infill.

So if I understand you correctly, if this
was an existing condition, in terms of that earth at
that height, and you decided so the whole house didn't
fall away into the Park Service, that you had actually
created a retaining wall.

So cut in that portion and put huge footers
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in, that that would be different than the situation
that you have now, where there was some infill on the
existing property? That's where you're finding
similarity between fence and retaining wall?

MS. MILLER: That's part of it, yes.

CHAIRMAN GRIFFIS: Okay. And what are the
regulations that we need to go to, to talk about what
is allowed to be filled or not filled, or when it can
be filled or how much? That goes to your four feet;
is that correct?

MS. MILLER: That's correct.

CHAIRMAN GRIFFIS: Okay. Others?

MS. MILLER: But I am sorry. I did say we
don't have to go to the four feet maximum.

CHAIRMAN GRIFFIS: Why not?

MS. MILLER: Because you can just look at
the wall performing the same function as a fence. But
what I was distinguishing that between a normal
retaining wall and --

CHAIRMAN GRIFFIS: How do you do that?

Let's take an example from me, and maybe it's helpful.
We have a house that sits off a street and it's 30
feet off the street.

You walk up all these stairs, and we've seen

cases where we've actually given parking relief
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because there's no alley and you can't drive all the
way up this thing. You don't have a driveway long
enough -- I won't confuse you. Okay.

MS. MILLER: No. I'm still thinking.

CHAIRMAN GRIFFIS: So we have a street, and
then you're 30 feet up, and you know, for when you
bought this house, it was sloping, and you always had
this mud runoff on the side, and you said "You know
what? I want to terrace these things, because I love
lush flower beds and I'm going to do corn and tomato
plants.

"What am I allowed to do? Can I cut into
that retaining wall, or can I put a retaining wall
right on the sidewalk level and fill it so it's level
all the way from the house?

"Can I do two? Can I step back? Can I put
one on the property line or the sidewalk line, and one
ten feet back onto the property? Can they each be 15
feet high, or are they seven feet high, or are they
four feet high? Or am I not allowed to touch it at
alle

"Can I bring in additional top soil that my
plants live or so that grass grows, or can I do
tiebacks for these retaining walls, because I want a

timber structure and I'm going to tie back these
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timber structures all the way into the property and
set them back 25 feet, and cover them with earth"?

MS. MILLER: He's having mechanical
problems.

CHAIRMAN GRIFFIS: Okay. I was on a roll.

(Pause.)

CHAIRMAN GRIFFIS: Do you need a couple of
minutes? Do you want to take a couple of minutes and
look at it, without the great pressure of us all
staring at you? Good. Let's take three minutes and
we'll let the recorder try and finish the tape
transcript.

(Whereupon, a short recess was taken.)

CHAIRMAN GRIFFIS: Let's resume. We will be
interrupted, I understand, when we need to change the
tape; is that correct, and we'll move ahead with that.
Of course, this is the continuation of our morning
session, continuing what we were --

(Off the record.)

CHAIRMAN GRIFFIS: Certainly. Okay. Let's
resume our discussion. I think last when we left off
we were -- there were numerous elements that were
floating around on this, in terms of upholding or
denying this appeal.

Certainly, we go into the aspects of whether
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this particular construction means and methods somehow
rises to a level of control in the zoning regulations.
We look at whether elements of this, as Ms. Miller
started early on, whether they are distinct and acting
differently, or whether in fact this element, as is
defined as a retaining wall, whether they all support
constructing some sort of a lateral load.

We also have the aspect of what Ms. Miller
brought up today as a self-created hardship. I think
obviously it was brought up to inform our discussion,
not to deliberate on whether that is a test or a
threshold which we're trying to determine.

It goes to the fact of what is allowed or
prohibited, in terms of regrading or importing of
soil, or importing of material, and where in our
zoning regulations would that be controlled.

Then the aspect of height of retaining
walls, or whether this is or is not a retaining wall.
If it is a retaining wall, is it restricted in some
height, and how is that height measured and where does
that restriction come from.

Okay. Let me open it again, then, to Ms.
Miller. Did you want to start?

MS. MILLER: Okay. I think part of our

problem here is that our regulations say that a
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retaining wall should be constructed in accordance
with the D.C. Building Code, and when we looked at the
Building Code, they don't say anything about retaining
walls.

The question is then do we apply no
standards, because nothing is said. Or do we try to
interpret the intent of the Zoning Commission, in
which case I would then look to the regulations in the
Building Code governing fence laws in this case,
because of the proximity of the retaining wall to the
abutting properties.

Then that would fall within fences close to
whatever party lines, and look to the adverse impact
there, to see whether they should be a matter of right
or not. So my conclusion would be that they wouldn't
be a matter of right, and with no standards.

CHAIRMAN GRIFFIS: So if I understand you
correctly, you're saying because of 2503.3, which
indicates that it should be built in accordance with
the D.C. Building Code, which could mean that it is
structurally meeting the Building Code, when we look
at the Building Code, there's no height.

So we need to find a height, because it's
not defined in the Building Code. In order to do

that, then you look at not doing away with what a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

72

retaining wall actually is, and making it a fence.

Therefore, fence is covered in the height of
the Building Code. Therefore, you have a height of a
fence requirement put upon the retaining wall.

MS. MILLER: Well, pretty much. I think
that when you look at the legislative history of that
provision, it does talk about the concern of the
Zoning Commission with the height in particular, and
looking to the Building Code for that guidance.

The Building Code has changed over time, and
in fact now it's the IBC or something like that which
provides -- which has taken the place of the Building
Code with respect to retaining walls, and that doesn't
say anything.

I don't think that the Zoning Commission
meant that therefore they didn't care that the walls
be regulated at all. I think what's of particular
concern, I think, is when the retaining wall is so
close to neighboring properties.

Then it takes on a very similar character to
what, I guess, is called the fence wall, and where
you're concerned about the impact of light and air on
the neighboring properties. So that there should be
some guidance to look for a restriction on height.

CHAIRMAN GRIFFIS: So this should be, for
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some reason, looked on as a fence wall, not a
retaining wall.

MS. MILLER: I think it can be both. I
think that the Zoning Commission, and I think we
recognize that retaining walls certainly are doing
another job that is certainly significant enough,
where they will maybe put in another category.

But in this particular case, it is serving
both purposes, and then I think we also have the issue
here in which it seems to be more of a self-created
situation than maybe the typical instance where you
have a retaining wall.

MR. ETHERLY: I appreciate the direction in
which Mrs. Miller's heading. The word that continues
to kind of pop into my head, however, is still -- it's
somewhat of a torturous route to get to where she's
at, with -- especially trying to reconcile fence
versus retaining wall, when is one not the other or
could a retaining wall in fact be a fence and vice-
versa.

I perhaps would offer a different route
towards what I think is the same outcome here, and my
colleagues will recall at the outset here I struggled
with a little bit of the gquestion here, which is just

the fact that there was something about this that did
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not feel right, and trying to put my hands on where
does that not feel right aspect, find a purchase
point, if you will, in the zoning regs.

Let me very quickly kind of run through
where I think I'm at here, and I'm going to rely on
the Appellant's exhibit, and I apologize. This
exhibit did not have a number attached to it, but it
was the Appellant's closing presentation, PowerPoint
dated May 24th, 2005, and I thought it laid out, once
again a fairly clear fashion, kind of the overall
allegations, if you will, here.

I don't think the alleged violation, first
violation of there being an impermissible structure in
the required yard fits here, because I think this
falls into the exception that's provided for retaining
walls. That's Violation 1 for me. So that violation
would not apply. I would not agree with that.

Violation No. 2, the structure occupies more
than 50 percent of a required yard, which would be in
violation of the last sentence in the definition of
yard at -- enclosed in Section 199, for the same
reason I would find not to apply.

If you were to then move to Violation No. 3,
which essentially, using the Appellant's wording, even

if the structure were nothing more than just a
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retaining wall, it still would not be permitted under
Section 2503, because it violates the Building Code's
seven foot height limitation.

Which brings us somewhat closer to the
direction which Mrs. Miller was heading. My concern
there is, if I recall correctly, there was some
guestion as to whether that language in fact referred
to fences, fence walls, etcetera. I think that's a
little bit of where Mrs. Miller was going, in terms of
trying to draw an analogy or metaphor, if you will,
between the two.

I think what is a somewhat clearer path
here, and more in keeping with what I think it really
boils down to the essence of this particular issue, is
the allegation that's described as Violation No. 5,
and that would be found in the Wesley Heights overlay
district lot occupancy limits.

My colleagues will recall that at 1543.2,
1543.2, the language reads, in relevant part, "No
structure, including accessory buildings, shall occupy
an area in excess of 30 percent of the lot." This
provision, of course, is found in the overall Wesley
Heights overlay district section of the zoning
regulations.

There is not, to my knowledge, any exception
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to that language as it written, or elsewhere in the
Wesley Heights Overlay District, for retaining walls.
Therefore, if you were to look at this as a structure,
which once again we are all in agreement that it is,
no structure shall occupy an area in excess of 30
percent of the lot.

By virtue of the calculation that was
offered by the Appellant, and I'll speak to this in a
moment, the Appellant offers that the elevated
platform occupies more than 14,000 square feet, which
is more than 54 percent of the whole lot, which the
Appellant reflects as being 25,811 square feet.

Now perhaps before venturing into the Wesley
Heights Overlay District, let me just deal with some
of the arguments that were raised.

I believe, in part, not in their final
submittal but perhaps during oral testimony by both
the Appellee -- by the property owner and then by
DCRA, and that was that the Wesley Heights Overlay
District would not apply here, but instead would apply
only to buildings or livable buildings.

I would not agree with that interpretation,
because I believe as the Appellant has argued, the
language in 1543.2 is fairly straightforward and

unequivocal. Once again, "No structure, including
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accessory buildings, shall occupy an area in excess of
30 percent of the lot."

Now perhaps this does then beg the gquestion
of well, what do you define as the structure? Do you
define the mesa block wall in and of itself as the
structure here, or do you take the mesa block wall, in
concert with the soil, the fill soil, the geogrid
material and everything else?

Once again, I think when you're in the
Wesley Heights Overlay District language, you're not
necessarily dealing with as fine-toothed a comb
regarding the interpretation of retaining wall versus,
you know, versus fence or what have you.

I think you have to take a look at this
structure in its entirety, because the purposes, from
a broad standpoint of the Wesley Heights Overlay
District, as was identified by the Appellant, are
fairly clear and fairly straightforward.

That is one, to preserve the current density
of the neighborhood, as voiced in 1541.3(a), and
1541.3(c), to preserve existing trees, access to air
and light, and the harmonious design and attractive
appearance of the neighborhood.

I think it is that language that squarely

calls into question a number of key elements, a number
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of the key impacts that have been demonstrated here
through all of the testimony, written and oral, as
well as some of the photographic evidence that we've
seen during the last few months of our sojourn through
this particular case.

So in short, Mr. Chair, it's my sense that
1543.2 would indeed be applicable here, and that this
structure would indeed be in excess of the 30 percent
lot restriction, as contained in 1543.2.

CHAIRMAN GRIFFIS: Excellent. Thank you,
Mr. Etherly. Just for clarification, 1543.2, what
you're saying is in fact the overlay. Not only is it
being more restrictive in the percentage of that which
can occupy an open space, but actually has redefined
what lot occupancy or percentage of lot occupancy is
for its own calculation of percentage.

Because if I understand you correctly,
you're saying that 1543.2 as it's read says "No
structure." Well, clearly there are structures that
don't count towards percentage of lot occupancy, as
Mr. Hildebrand was directing in an aspect of going
into the building area, what counts and does not
count.

What you're saying is "Look, the Wesley

Heights Overlay doesn't take into account building or
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building area in calculating the lot occupancy. It
takes only structures. So it's even further limiting
what counts towards that percentage. Is that
correctly understood?

MR. ETHERLY: That would be my contention,
Mr. Chair. I think you said it well, when you spoke
to the increased specificity or the more restrictive
nature of the Wesley Heights Overlay District.

Once again, as we struggle with the impacts
that have been identified with regard to this
particular structure, whether it's a retaining wall or
something else, this particular structure.

I think the record has been fairly well laid
out, both photographic and otherwise, that there are
indeed impacts brought to bear on adjacent properties,
on the adjacent National Park Service land, by virtue
of the structure.

CHAIRMAN GRIFFIS: Okay, good.

MR. ETHERLY: But the reason why I walked
through the previous four violations, if you will, or
the previous three, because essentially as it was laid
out in this particular document, the Appellant was
alleging an overall violation of the Wesley Heights
Overlay District and its purposes, but in particular

referencing the issue of the 1543.2 lot occupancy
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limit.

So just to be clear in terms of the grounds
that I'm offering here as one potential avenue for
remedying this case or resolving this case, would be
that I would be inclined to look at a violation,
looking at an error with regard to 1543.2 as being the
grounds.

The reason why I think it's important, and
the reason why I think it's been good that we've spent
this time walking through it, is I do want to be very
careful about getting into a very muddy calculus
around retaining wall versus fence, versus defining
"Well, how much a geogrid needs to go into the soil in
order for it to become something other than just the
regular lateral earth."

The Wesley Heights Overlay District, in my
reading, by virtue of not crafting out an exception
for a retaining wall, isn't even contemplating any of
that. Once again, no structure, including accessory
buildings, shall occupy an area in excess of 30
percent of the lot." Fairly clear, fairly
unequivocal, no exceptions.

CHAIRMAN GRIFFIS: Okay.

MS. MILLER: But what is the structure,

then, that you're referring to?
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MR. ETHERLY: The structure in this instance
would be the mesa block wall itself, and the soil that
it is displacing. It's almost inviting the guestion
of what, you know, is a chicken a chicken unless it
lays an egg. In a way, is a retaining wall a
retaining wall without the soil that it's retaining,
if that answers the question.

But just for purposes of the Wesley Heights
Overlay District. I'm not dealing in the broader
zoning regulation neighborhood, if you will. I'm only
in the Wesley Heights Overlay District, which is a
more restrictive and more specific provision.

MS. MILLER: I know it's more restrictive
with respect to lot occupancy, but is it more
restrictive with respect to what's a structure?

MR. ETHERLY: Well, in that particular
instance, not seeing any language to the contrary
which would suggest the existence of an exception to
this provision, once again, no structure, including
accessory buildings. That appears to me to be a very
broad and a very expansive limitation on lot
occupancy, within the Wesley Heights Overlay District.

MS. MILLER: So your definition of
structure, though, is the same as Mr. Mann's, I think,

in this case, that he offered up earlier in the
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deliberation, that the whole thing was a structure.

CHAIRMAN GRIFFIS: You're saying that the
geogrid system is part of the structure, Mr. Etherly?

MR. ETHERLY: As far as it relates to the
interpretation of that term under 1543.2, yes.

CHAIRMAN GRIFFIS: Right, and that's where
you're differentiating between the other zoning
districts. The Overlay is calculating structures in
its percentage of lot occupancy, not building area,
and therefore not giving any out for allowing
structures under 2503, because you're finding that the
Overlay is even more restrictive than that?

CHAIRMAN GRIFFIS: That is correct.

MS. MILLER: Just where -- in the rest of
the regulations structures is broader? Is that what
you're saying?

CHATRMAN GRIFFIS: In the rest of the
regulations?

MS. MILLER: For more of --

CHAIRMAN GRIFFIS: You mean in other zone
districts?

MS. MILLER: Oh. I thought you were making
a distinction between the Overlay and --

CHAIRMAN GRIFFIS: I am. I thought Mr.

Etherly was making that exact distinction, because the
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distinction is structure. Structure is defined in the
zoning regulations, and a building is a structure, but
a structure is not necessarily a building.

In the percentage of lot occupancy, it's a
figure that expresses the portion of the property and
the building area. So you have your site, and it's a
calculation of that, then, the footprint of the
building area.

You have to go to the building area
definition. The building area starts to go to the, as
we've talked about, a specific element.

What Mr. Etherly is saying is you don't need
to look at all them, if I'm understanding you
correctly?

MR. ETHERLY: That's correct. That's
correct, Mr. Chairman.

CHAIRMAN GRIFFIS: You don't need to look at
all that, because the Overlay talks about structures.
It doesn't even -- it's more restrictive. So it keeps
you from going for exceptions of types of structure,
retaining wall being one of them, or structures that
do not count towards building area and therefore would
not, in other zone districts, be counted towards
percentage of lot occupancy.

MR. ETHERLY: That is correct, Mr. Chair.
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If you were to look at 2503.1 and .2 and .3, which of
course has been very much the subject of focus here,
as we go through those particular provisions looking
at 2503.1 for an exception, except for the structures,
an exception specified in this section, every part of
a yard required under this title shall be open and
unobstructed to the sky.

2503.2, of course, continues "A structure,
not including a building, no part of which is" yadda,
yadda, yadda. And then finally 2503.3, a fence or
retaining wall constructed, and I know you didn't
think I could get yadda, yadda, yadda into the
deliberation. "A fence or retaining wall constructed
in accordance with the D.C. Building Code may occupy
any yard required under the provisions of this title."

So that's where the exception was carved
out, and that's where we've been spending quite a bit
of our time. But as you go back to 1543.2, you don't
see that type of sequence. It's a fairly
straightforward iteration.

CHAIRMAN GRIFFIS: Understood. Others?
Comments on that? Mr. Mann?

MR. MANN: Well, my only comment is that I
agree. I mean, I can provide a little more

background on how I also came to the same conclusions.
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But I'm in total agreement that the violations, that
this project violated the purpose of the Wesley
Heights Overlay District, and then with some greater
specificity, the lot occupancy percentage.

CHAIRMAN GRIFFIS: Okay. You can take the
time to go further if you want, with some of your
arguments, or we can leave it at that?

MR. MANN: I think we can just leave it at
that. I mean, Mr. Etherly pretty thoroughly covered
the same points that I have.

CHAIRMAN GRIFFIS: Okay.

MS. MILLER: Just to clarify, is the Board
saying it's because of the geogrid elements that make
this a structure?

CHAIRMAN GRIFFIS: I don't know if the
Board's saying anything at this point.

MS. MILLER: Mr. Etherly?

CHAIRMAN GRIFFIS: Mr. Etherly.

MR. ETHERLY: I would not necessarily be
inclined to, shall we say, word that so narrowly. I
think what in essence I'm suggesting is as you look at
the general purposes of the Wesley Heights Overlay,
and with those purposes in mind, read 1543.2.

Of course, having the absence of any

language which would seem to carve out an exception or
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otherwise suggest how that term should be interpreted

here, I am reading the structure in this particular

instance to be the mesa block wall, and the geogrid

soil, the soil and all of its contents that is being

-- what was the phraseology out of the Webster's

dictionary --
MR.
MR.
much. That's

Mrs. Miller's

laterally displaced?

HILDEBRAND: Lateral load.

ETHERLY: Lateral load, thank you very
perhaps a somewhat delicate answer to

question, but perhaps Mrs. Miller's

guestion is going at trying to kind of just carve out

or define what makes this more of a structure than

just the wall.

Perhaps I'm being delicate with it, because

I'm not necessarily certain that we need to go there.

I think if you just look at -- if you take the

retaining wall in its entirety, it is a retaining

wall, and we,

of course, have accepted that a

retaining wall is in fact a structure.

CHAIRMAN GRIFFIS: Question?

MR.

a little?

HIIDEBRAND: May I follow that up just

CHAIRMAN GRIFFIS: Yes, go ahead.

MR.

HILDEBRAND: I think we do need to go

there just a little bit, to understand how the Zoning

(202) 234-4433
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Administrator would then calculate the lot occupancy
in the Wesley Heights Overlay. In that regard, I
think you would look at the normal buildings the way
you would look at normal buildings, and you would
apply the same logic to structures.

You would look at the components that
actually create the structure of the retaining wall,
and that is the exterior face plus then the
reinforcing fabric that constitutes the overall
construction system.

I think in this particular case, you have to
look at both the surface material and the geogrid,
back to its full depth, in order to calculate the
footprint of actual retaining wall structure. I'd
have no disagreement with that, with that
interpretation, Mr. Chairman.

CHAIRMAN GRIFFIS: Okay. That would be
definitive of how they would actually calculate it for
other types of constructions in my understanding of
this discussion, but it's good to point out. Very
well, others, elements, discussion?

MS. MILLER: Yes. I think what Mr.
Hildebrand said makes great sense and I'm just
wondering if we have the calculation of the -- I have

in mind, though, 58 percent of the property and a
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reference to the Appellant's rebuttal exhibit, C-7.

But I'm not sure if that is what Mr.
Hildebrand's referring to, you know, as long as we
know that in fact it is 30 percent or more.

MR. ETHERLY: The square footage of the
retaining wall and the "elevated platform." I call a
similar measurement that was offered by the Appellant
at 54 percent. 14,000 square feet for the platform,
and the entire lot being sized at 25,811 square feet,
which would give you a calculation of 54 percent.

MR. HILDEBRAND: To follow that through a
little bit further, in the Appellant's proposed
findings of fact on page seven, there is Item 36(c),
the horizontal area or footprint occupied by the mesa
block walls and the geogrid reinforcement sheets is
nearly 7,300 square feet, approximately one-sixth of
an acre.

MR. ETHERLY: I would feel comfortable, Mr.
Chair, that the evidence in the record is fairly
strong, that we are well beyond that 30 percent
limitation, as laid out in 1543.2.

CHAIRMAN GRIFFIS: Okay. Anything else?

MR. ETHERLY: If that would, you know, if it
would be the pleasure of the Board at this particular

juncture, Mr. Chair, I would be prepared to move
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forward with a motion at this time.

CHAIRMAN GRIFFIS: I think it's ready.

MR. ETHERLY: It would be my motion, Mr.
Chair, to grant the appeal of Patrick J. Carome,
pursuant to 11 DCMR 3100 and 3101, on the
administrative decision of the Zoning Administrator of
the Department of Consumer and Regulatory Affairs.

The relevant ground for that motion would be
as stated, with regard to the fact that the Zoning
Administrator did commit error in not finding a
violation of 1543.2, in that no structure, including
accessory buildings, shall occupy an area in excess of
30 percent of the lot, and that this structure, in
fact, does indeed exceed that prohibition under the
Wesley Heights Overlay District. That would be the
sole ground upon which I would grant the appeal.

CHAIRMAN GRIFFIS: 1Is there a second?

MR. MANN: Well, I'll second it, but I'd
also actually like to offer a minor amendment, because
I think that, and Mr. Etherly spoke to this a little
while ago, that it also violates 1541.3, in addition
to 1543.2.

MR. ETHERLY: I would accept that as a
friendly amendment indeed, and that would in fact be

the purposes of the overall Wesley Heights Overlay
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District, (a) to preserve in general the current
density of the neighborhood, (b) to allow reasonable
opportunities for owners to expand their dwellings,
and (c) to preserve existing trees, access to air and
light, and the harmonious design and attractive
appearance of the neighborhood.

I would in fact note that I believe
1541.3(c) to be the strongest ground, under the
purposes of the Wesley Heights Overlay District, as we
did receive testimony regarding the disposition of
trees prior to the construction of the retaining wall
and its associated massing.

We did indeed receive testimony from
neighboring property owners regarding impacts to both
air and light, as referenced by the structure. Then
of course, I think finally, as we speak to this issue
of the harmonious design and attractive appearance of
the neighborhood, I think once again what I struggled
with at the outset of this case is looking at the
zoning regs, but trying to reconcile those regulations
with what were in fact some very compelling
photographic evidence, which evidenced the wvisual, the
aesthetic impacts if you will, of this structure on --
not only on adjacent property owners but also within

respect to the overall Wesley Heights Overlay
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District, and in particular of course the property of
the National Park Service.

So I think clearly here, 1541.3(c) is very
strongly called into question, along with 1543.2. So
I would accept that as a friendly amendment to the
motion.

CHAIRMAN GRIFFIS: Okay.

MR. ETHERLY: I appreciate that second, Mr.
Mann. Mr. Chair, I think it's been very adequately
laid out why this particular route, this particular
avenue, I think, speaks most clearly and cogently to
the impacts of this particular structure.

Of course, more importantly for purposes of
the appeal, it speaks to the error that was committed
by the Zoning Administrator in reviewing the relevant
permit for this particular structure.

I appreciated the long and lengthy
discussion. I think it was very necessary and
appropriate for us to have. But I feel comfortable
with the outcome that this Board may in fact reach,
should this motion be successful, because I believe,
as the Wesley Heights Overlay District language itself
notes, the objective here is to allow reasonable
opportunity for owners to expand their dwellings.

I think, once again should this motion be
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successful, there still is an opportunity to do that
with regards to, of course, the effective and
oftentimes necessary use of retaining walls.

But I think in this particular instance we
are confronted with a fairly strong instance where we
have a retaining wall that has ventured well beyond
its boundaries, in terms of massing, in terms of
impacts on the Wesley Heights Overlay District. Thank
you, Mr. Chair.

CHAIRMAN GRIFFIS: Thank you very much.
Others speak to the motion?

(No response.)

CHAIRMAN GRIFFIS: No other comments to the
motion? Very well, Mr. Etherly. I absolutely
appreciate you forming the argument and the motion on
this, and I have perhaps the unfortunate position to
speak against the motion.

I'm in agreement with all your
establishments of other elements in this appeal.
Going down to first looking at the Overlay, and how
the Overlay is prescriptive or descriptive.

First of all, in 1541.3, I think we all can
read very well that it lays out the purposes of the
Wesley Heights Overlay District. It certainly doesn't

show the Zoning Administrator that which is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

93

prohibitive, and/or descriptive of requirements in it.

You've indicated that 1541.3(c) is the most
interesting aspect -- my word, not yours -- in terms
of preserving existing trees. I understand your
argument in terms of that laying the ground work for
what is to follow.

And then as we do, I find it somewhat
persuasive going to 1543.2, as in restrictions.
That's where we get to the heart of where the Zoning
Administrator had to look at this.

I find it persuasive your argument, and the
fact that 1543.2, not your argument but the
Appellant's argument, of which you are agreeing, that
no structure -- looking at structure and how it is
dealt with in the zoning regulations and how it is
regulated, and not how it calculates or does not
calculate a percentage of lot occupancy is
fascinating.

However, I think it is difficult for the
Board to look at this, to say that somehow an Overlay
has totally redefined that which are standard elements
within our zoning regulations in which we utilize --
percentage of lot occupancy, building area or
structures and what goes in and does not go out.

I don't think that it's incorrect your
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reading of it. I just think it is perhaps, and to be
bold, perhaps it's an error in the writing of the
Overlay in using that word "structure."

Noting that I believe that I am a dissenting
opinion on this, I perhaps will push it further and
say that I don't see how it could be so limiting for
this area, although it only is controlling the R-1A
and R-1B Zone Districts in the Overlay.

I question what the actual outcome will be,
in terms of putting in retaining walls in those zone
districts. But we will, I think, eventually see that.
Stepping out a little bit larger picture, I listened
to the Board in its deliberation, and I think it's
been an excellent and very informed and very
substantive one.

There are a lot of different directions that
each of us took in looking at this, as should be. I
think that there is probably a consensus in looking at
the aspect that this was somehow different than
anything else we could think could, in common sense,
happen in a regular manner.

My meaning is, looking at something that
was, let's say, so tall at points of it and at
construction and constructability. Obviously, it

impacted us all differently, but it impacted us.
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I think that it's perhaps, as I started out
today this morning, looking at it perhaps it's a
lacking of our regulations in clarity of definition.
Or perhaps it was never projected out in writing our
regulations that a condition of this magnitude would
actually be before the Zoning Administrator and/or
before the Board.

I would hope that we can find, depending on
what impact this may have, but I would certainly hope
that we would find an understandable, clear process by
which people will be able to know what is allowed or
what is not allowed, so that we don't run into
difficulties.

Let me end with that and open it up to
others for additional comments. Ms. Miller?

MS. MILLER: I just want to comment. I
think that most of us, if not all of us, found this
case problematic, and the question was what actually
is wrong with it, and what regulations were violated.

So I can see Mr. Etherly's point with
respect to this whole geostructure that's involved
here. I think the only problem is, is where lines are
drawn later on, you know, what actually is a structure
and what isn't.

I know there's a motion on the table, but I
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personally have felt more comfortable with looking at
the wall itself, and the fact that there is no
reference to a retaining wall in the Building Code,
even though the Zoning Commission has led us to look
there for guidance.

I feel that the stronger case actually is
that we then look to its position, and that it was, in
this case, very similar if not serving the same
purpose in addition to a retaining wall as a fence
wall.

I found persuasive the court case in New
Jersey, that seemed to be dealing with almost an
identical situation, except to not even as grave a
degree in which they looked to the fence ordinance
with respect to height.

CHAIRMAN GRIFFIS: Okay. I take it you have
a substantive issue, perhaps it's just your language
of it, but certainly the Zoning Commission didn't put
it in the Building Code for us to look at it for
guidance or the Zoning Administrator. I don't see it
as a guiding factor to investigate.

It was to comply with the Code. That seems
fairly clear-cut. I was very persuaded with the
Zoning Administrator's case presentation, in terms of

the fact that it did comply and the way he established
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its compliance was the fact that it was processed
through the other reviewers, the Building Code
reviewers, the DCRA.

Once they were approving of that, therefore
it did then comply with the Building Code, the D.C.
Building Code. He would not have had needed to go
back into the Building Code or to have established on
his own watch, in his own person or her own person,
that it would have had complied or not complied. They
would not be of the technical expertise to do it.

I also -- I understand, Ms. Miller, you were
going and making a very interesting argument in terms
of the Zoning Commission, directing us to look for
guidance. I didn't find anything persuasive, showing
that in fact retaining walls are restricted in height,
according to our current zoning regulations and all
the aspects within our zoning regulations.

I know the case has been strongly made.
Perhaps it's persuasive for us to look at restricting
the height. I'm not sure what that height would be or
what it would be based on. But I didn't find anything
that in fact restricted the height here.

The other aspect that was brought up was the
fact of adding in grading, importing material and

filling. Again, I think it touches on a unique aspect
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for all the individual Board members, and each of us
have dealt with it differently.

I'm not saying whether it is correctly done
or whether I agree that it was okay to do or not to
do. But again, looking at the regulations, I don't
see anything that prohibits that means and methods of
construction or importing of material and that's where
I feel that we need to stay, and that is, whether it's
prohibited or somehow restricted in our own
regulations.

MS. MILLER: I just want to respond to this.
I don't want to belabor this --

CHAIRMAN GRIFFIS: Hold on.

MS. MILLER: Okay.

CHAIRMAN GRIFFIS: Ms. Miller?

MS. MILLER: I mean, I spent a lot of time
looking at the legislative history, because the regs
were so unclear. I just want to say that while the
regs themselves right now may not say "height," that
in the legislative history and in particular, just for
the record, I'm looking at a September 1, 1976
memorandum to the Zoning Commission from the Director
of the Municipal Planning Office.

It says, number three, a fence or retaining

wall up to the heights established by the Building
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Code may be located in the side or rear yard. So I
think, at least in the history, and this is repeated
in other documents, they were looking to -- they
thought that the Building Code established heights.
Maybe it did at that point.

CHAIRMAN GRIFFIS: In my mind, my argument
goes this way. If the Zoning Commission was so
concerned about the height of these things, there's
nothing, and it would have been be easier for them to
put a height restriction in the regulations
themselves.

Perhaps they were actually thinking we want
to make sure that this does, as height deals with
other aspects of the Building Code. We want to make
sure that it all complies together. So that's why
they didn't include height.

So it wasn't height that was necessarily the
controlling factor or the directing factor. But that
is how it related to other aspects of the Building
Code, whether it be structurally sound or other
limiting factors of the Building Code. Maybe that's
why they put it in there.

Again, I don't see it as they knew and they
absolutely wanted, when they wrote this regulation,

for retaining walls to be seven feet high and no
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higher. Otherwise, why didn't they just say it?

MR. HILDEBRAND: Mr. Chair?

CHAIRMAN GRIFFIS: Yes.

MR. HILDEBRAND: I certainly can't speak for
the Commission at that particular moment in time, but
I certainly will raise this with my fellow
commissioners and see if this is something we need to
address.

CHAIRMAN GRIFFIS: We'll add it to the long
list. Okay. Others speaking to the motion?

(No response.)

CHAIRMAN GRIFFIS: Very well. We do have a
motion. It has been seconded on the table. I would
ask for all those in favor of the motion signify by
saying aye.

(Chorus of ayes.)

CHAIRMAN GRIFFIS: And opposed?

(No response.)

CHAIRMAN GRIFFIS: And abstaining?

(No response.)

CHAIRMAN GRIFFIS: Very well. Why don't we
report the vote?

MS. ROSE: The staff will report the vote as
4 to 0 to 1, with Mr. Etherly making the motion, Mr.

Mann seconding the motion. Mr. Hildebrand and Ms.
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Miller in support of the motion, with Mr. Griffis
abstaining. Is that correct?

CHAIRMAN GRIFFIS: Opposed.

MS. ROSE: Opposed to the motion?

CHAIRMAN GRIFFIS: That's correct.

MS. ROSE: Opposed to the motion.

CHAIRMAN GRIFFIS: So the vote will reflect
as 4 to 1 to 0.

MS. ROSE: It will be 4 to 1 to O.

CHAIRMAN GRIFFIS: Excellent.

MS. ROSE: Thank you.

CHAIRMAN GRIFFIS: Thank you very much, and
thank you all very much, Board members. We certainly
appreciate the very deliberative process we've been
through. Let me ask if there's anything else for the
Board's attention and business in this morning's
public meeting?

Is staff aware of anything?

MS. ROSE: No sir.

CHAIRMAN GRIFFIS: Very well, and for all
those heavy sighs that we've heard in the hearing
room, the meeting is now adjourned.

(Whereupon, at 1:34 p.m., a luncheon recess
was taken until 2:35 p.m.)

CHAIRMAN GRIFFIS: Let me call to order the
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afternoon session of the 5th of July, 2005 of the
Board of Zoning Adjustments of the District of
Columbia. My name is Geoff Griffis, Chairperson. I
hope you all had a safe and festive 4th of July
celebration.

Joining me today is the Vice Chair, Ms.
Miller, and our esteemed member of the Board, Mr.
Etherly. Representing the National Capitol Planning
Commission is Mr. Mann, and representing the Zoning
Commission with us this afternoon is Mr. Jeffries.

Copies of today's hearing agenda are
available for you. They are located on the wall by
the entrance of the hearing room. You can pick it up
and see what we will accomplish this afternoon. I do
appreciate everyone's patience with us. We had a very
lengthy decisionmaking session this morning.

We also had some technical difficulties that
did not allow us to continue straight through the
morning. So we are a bit delayed, so I will try and
make up some time as go to our openings and our case
presentations.

First of all, everyone should be aware that
all proceedings before the Board of Zoning Adjustments
are recorded. They're recorded in two fashions. The

court reporter sitting to my right is creating an
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official transcript. We are also being broadcast live
in the Office of Zoning's website.

Attendant to both of those are several
things that people should understand. First, I'd ask
that everyone turn off their cell phones and beepers
or turn off their noisemaking devices that they are
carrying, so that we do not disrupt the transmission
of all the important information that will created
before us today.

Secondly, I would ask as people come forward
to speak to the Board, to provide testimony to the
Board, two things you should do. First, fill out two
witness cards. Witness cards are available at the
table when you entered into the hearing room. They're
also available in front at the table where you will
provide testimony.

Two cards are to be filled out and go to the
court reporter prior to coming forward. When you are
ready to present testimony to the Board, you can have
a seat, make yourself comfortable, and you will need
to state your name and address for the record. You
only need to do this once and then we can proceed.

The order of procedure for special
exceptions and variances is as follows. First, we

hear from the Applicant, the presentation of their
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case. Secondly, we will hear from any government
reports attendant to the application. Third, we'll
hear from the Advisory Neighborhood Commission.
Fourth, we will hear persons or parties in support of
an application.

Fifth will be persons or parties in
opposition to any of the applications, and sixth,
finally, we give an opportunity to the Applicant to
present any rebuttal witnesses or summation,
conclusion, remarks in that manner.

Cross-examination of witnesses is permitted
by the Applicant and parties in a case. The ANC
within which the property is located is automatically
a party in the case.

The Applicant, as I said, is a participant
and can conduct cross-examination, and other parties
which the Board will need to establish, will be able
to conduct cross-examination.

Nothing prohibits this Board from limiting
the time and material that is covered in cross-
examination. But I will get into any of that
specificity if required in going forward.

The record will be closed at the conclusion
of a hearing on the case. Many of the cases on

today's schedule will finish today, start and finish
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today. It should be very clear at the conclusion of
a hearing that no other information is taken into the
record.

Therefore, no other information will be
available to the Board for our decision or
deliberation except that which is presented before us
in the public, or material that the Board in fact
requests.

We will be very specific on what material is
to be submitted into the record for our review, and
when it is to be submitted into the Office of Zoning.

The Sunshine Act requires that this Board
conduct all its proceedings in the open and before the
public. This Board does, however, enter into
executive session, both during or after hearings on a
case. Those are for purposes of reviewing the record
and/or deliberating on a case.

That is allowed under our rules, regulations
and procedures, and also is in accordance with the
Sunshine Act.

I think we should move very quickly into our
preliminary matters. But let me just say that we will
try and conclude our afternoon session close to 6:00
this evening. So we'll pick up some speed here, and

get into preliminary matters.
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But first, let me have all those individuals
-- well, actually let me step back a little bit and
say a very good afternoon to our important Office of
Zoning staff that's with us this afternoon. Ms.
Bailey, a very good afternoon to you, Ms. Bailey.

I'm going to have all individuals that here
and present today that are anticipating or will be
providing testimony before the Board. If you would
please stand, and give your attention to Ms. Bailey.
She is going to swear you in. She'll administer the
oath.

(WITNESSES SWORN.)

MS. BAILEY: Thank you.

CHAIRMAN GRIFFIS: Good. Thank you all very
much. Let me then move into any preliminary matters.
Preliminary matters are those which relate to whether
a case will or should be here today or proceed today.

Requests for postponements, withdrawals,
whether proper and adequate notice has been provided,
or any other elements that one might believe should be
discussed by the Board or brought to the Board's
attention prior to calling or proceeding with a case.

If you have a preliminary matter for the
Board's attention, I would ask that you come forward

and have a seat at the table at this time, as an
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indication of a preliminary matter.

Let me ask Ms. Bailey first if she's aware
of any preliminary matters for the Board's attention
that would not be covered by those coming forward to
have a seat at the table at this time. Ms. Bailey?

MS. BAILEY: Mr. Chairman, members of the
Board, good afternoon, and to everyone as well. There
are preliminary matters. You indicated if they're
matters which are not going to be discussed by persons
seated at the table?

CHAIRMAN GRIFFIS: Right.

MS. BAILEY: I don't have any other than
those.

CHAIRMAN GRIFFIS: Excellent. Then let's go
right to those. A very good afternoon. Mr. Williams?

MR. WILLIAMS: Good afternoon members of the
Board. My name is Lindsley Williams. I am here
appearing as a party in opposition in one of the cases
that you have before this afternoon, No. 17344.

CHAIRMAN GRIFFIS: What's your question?

MR. WILLIAMS: I am requesting party status.
There are some technical issues with that case which
I think could be handled within the body of the case,
but it does raise a question of whether we should

proceed.
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My recommendation is that we do, but you
said to come forward if there was any question. So
I'm here saying I provided you information about nay
question. If you want to discuss it, I'll be glad to
do so.

CHAIRMAN GRIFFIS: But these issues of
technicality, what, are part of your submission
already; is that correct?

MR. WILLIAMS: Yes sir. That's correct,
sir.

CHAIRMAN GRIFFIS: Okay. Any guestions from
the Board? I think it's fairly clear Mr. Williams is
going to pick for us on 17344, and we can cover that
as we get into it.

Good. I think we'll address that, and we
will take up the first preliminary matter, of course,
Mr. Williams, i1s your request for party status and see
whether we do in fact grant and establish you as a
party in the case. Let's move ahead then.

MS. GORDANO: Good afternoon. My name is
Cynthia Gordano. I'm with Arnold and Porter law firm.
We are requesting a postponement. I think we have a
written request before you in the last case of the
afternoon, the Benning Road case. The reasons are set

forth in our letter.
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We asked for a continuance previously to do
some additional community outreach. I think we still
have a ways to go, because there's still so much
misinformation out there, as evidenced by the letter
that I attached to my request, that was submitted or
distributed at the last ANC meeting.

Just very wrong on a number of key facts,
and we are a community-based applicant. The tenant
that is being widely discussed, potential tenant is a
federal agency. We feel like we have a real duty to
hopefully get the correct word out about this
application before the hearing.

CHAIRMAN GRIFFIS: Okay. With that, also
your written submission, which is Exhibit No. 80-A, T
believe. I understand you'll be making the point and
requesting a further continuance of this, based on the
fact that you need to spend time one, in continued
community outreach and education, and also therefore
crafting your presentation and case presentation
before the Board, to address any of the opposition
that might actually go directly to the zoning issues
at hand. Is that correct?

MS. GORDANO: It's more the former really.

CHAIRMAN GRIFFIS: Okay. Good enough. Ms.

Ferster, are you present?
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MS. FERSTER: Good afternoon. My name is
Andrea Ferster. I represent the Advisory Neighborhood
Commission 7D, which is the affected ANC, and this is
Mrs. Douglas, who you've met.

The ANC is not opposed to the postponement
request, but we want to make sure that our objection
is on the record, that any consent or non-opposition
to the postponement is not construed as a waiver to
our position that the hearing that took place in
April, took place without the proper notice to either
the abutting land owners or to the ANC.

CHAIRMAN GRIFFIS: But haven't we cured the
notice issue?

MS. FERSTER: And you have not cured the
notice issue, and that is our legal position.

CHAIRMAN GRIFFIS: Why not?

MS. FERSTER: You haven't cured the notice
issue because the Advisory Neighborhood Commission,
first of all, has never received formal notice. We
have seen no, at this point, no actual --

CHAIRMAN GRIFFIS: You mean they hired you,
and they still don't know this is happening?

MS. FERSTER: They haven't received the
official notice, that's correct.

(Simultaneous discussion.)
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MS. GORDANO: We submitted evidence into the
record last time that there was correspondence from
Ms. Douglas, well in advance of the hearing regquesting
us to attend an ANC meeting.

CHAIRMAN GRIFFIS: I don't see why we need
to continue discussion on this issue. You're all
here, right?

MS. FERSTER: You did ask me to answer the
question, so let me just enumerate the reasons why we
still feel that the notice is deficient, and there are
problems that have not been cured.

Because the April 19th hearing was held,
where the Applicant presented its full case-in-chief,
at that point many abutting property owners and the
ANC at that point had not received proper notice. A
number of abutting land owners within the 200-foot
zone had not had an opportunity to submit requests as
parties in opposition.

Their requests were received, I think, Mrs.
Knox's request was received several days before the
May hearing. It was taken under advisement. But she
had never had an opportunity, then, to participate as
a party in opposition to the case-in-chief. She was
denied her right to cross-examine witnesses.

That has not been cured, and that's a
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standing objection. There are a number of other
abutting land owners who have also requested now to be
parties in opposition, now that they perhaps have
received notice.

Their requests have not been considered by
the Board. They have been denied their right to
cross-examine the Applicant's witnesses at the April
19th hearing.

So our position is that there is a taint to
that hearing. It has not yet been cured. We don't
oppose the postponement, but there's a problem that
took place at that hearing.

MS. GORDANO: If I can just clarify, none of
these people are abutting property owners.

MS. FERSTER: Two hundred foot property
owners.

CHAIRMAN GRIFFIS: 1Indeed, okay. So there's
no opposition to the continuance, but there is still
on the record your concern with the aspect of notice.
And your thought of how that would be cured, so we
don't hear it for the third time, would be to
establish parties today?

MS. FERSTER: Yes. Certainly, you have
before you a number of requests for party status.

They are in limbo at this point, so their requests
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should be addressed at this point so that they can
know that they're parties, and have an opportunity to
prepare their opposition case, and how you deal with
the fact that they do not have, at this point, an
opportunity to cross-examine the Applicant's witness.

You know, I don't know how you would cure
that, other than to have the Applicant present their
case all over again.

CHAIRMAN GRIFFIS: Well, we have the record,
and we have the transcript that would be available.

MS. FERSTER: You can't cross-examine a
piece of paper.

CHAIRMAN GRIFFIS: No, I'm not saying you
would. The witnesses are still here --

MS. GORDANO: Our witnesses will all be at
the next hearing, and available for cross-examination
by the parties.

CHAIRMAN GRIFFIS: Usually, they bring that
up and they can see the entire presentation of the
case. Okay. Anything else?

MS. DOUGLAS: Well, I just filed -- I'm
Dorothy Douglasg, ANC Chairperson of 7D. I'll give my
time to Mrs. Frazier, as our attorney.

CHAIRMAN GRIFFIS: Okay. You don't have any

time. But whatever we need to do. Any questions from
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the Board?

(No response.)

CHAIRMAN GRIFFIS: Good. I'm ready to
proceed, then. Why don't we establish, run through
the parties' request for party status. Then we will
return to the motion to continue and hear from those
that have been established parties in this case.
Let's start from the top. Ms. Knox? Is Ms. Knox, 32
46th Street, N.E., present?

MS. KNOX: Yes.

CHAIRMAN GRIFFIS: Excellent. First of all,
let me outline that we do have, if my record is
correct, we have ten requests for party status. I'm
going to read down the list and just see who is here.

Mr. Summers of 46th Street? Is he present?
Oh, I'm sorry, I'm sorry. Summers. I'm going to read
these very gquick. I have quick notes. Clemmons,
Central Avenue? Also here. Montague? Excellent.
Westbrook? Albert Westbrook of Ocean City, Maryland?

MS. DOUGLAS: I just want to say he's the
owner of a lot of commercial property within that 200
feet.

CHAIRMAN GRIFFIS: You don't see him here,
do you?

MS. DOUGLAS: No.
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CHAIRMAN GRIFFIS: Okay, okay.

MS. FERSTER: Although I might add that a
number of people were aware of the postponement
request, and aware that the hearing was going to be
postponed. So their non-attendance here should not be
construed as the fact that they are withdrawing or no
longer wish party status.

They had just understood that this would be
postponed, and that we would be consenting to the
postponement .

CHAIRMAN GRIFFIS: How were they so secure
that we were going to postpone it?

MS. FERSTER: Well, we're also third or
fourth on the agenda, so we had a contingency plan if
you did not postpone it. We were all going to get on
the telephone and call everybody.

CHAIRMAN GRIFFIS: Okay. Is Ms. Pettis
present? Excellent, thank you. Williams, 154 --
excellent. Hale?

MS. HALE: Here.

CHAIRMAN GRIFFIS: Excellent. Jordan?

MR. JORDAN: Present.

CHAIRMAN GRIFFIS: Excellent. Stovall?

MR. STOVALL: I'm here.

CHAIRMAN GRIFFIS: Thank you, sir. Okay.
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We're going to run down -- first of all, let me lay it
out for all those that are present and those
listening.

First of all, there are two main ways to
participate in any public hearing before the Board of
Zoning Adjustment. One is as a person, and we don't
limit who and how you qualify as a person. If you
have something to say and address the Board in any
application, these are public hearings. You are able
to come up and present testimony as a person.

You have three minutes to do so, and then
you will be asked questions from the Board. So you
have a person.

The other is, as ten of you have decided, to
request party status. Party status is an elevated
participation in our public hearing process. It puts
you equal to the Applicant, in many respects.

First of all, you will be required to
present a full case, your case in opposition to this
application. You will be able to conduct cross-
examination of all the witnesses that are presented by
the Applicant or others, and you will be required to
submit the same requirements that we put on the
Applicant or other parties in the case.

So if we ask certain things to be legally
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briefed, we will ask you also to submit those
briefings. We will ask, perhaps at the conclusion, to
submit proposed orders, draft orders, conclusions of
law and any other arguments that we need, as required
for our own deliberation.

So I say all that, knowing full well you
know it probably better than I do. But I would like
to see if, the first question, if anyone that has put
in a request for party status actually would like to
withdraw and just present testimony, testimony as a
person.

Is there anyone of those ten that believes
that that is what they'd like to do, just participate
as a person?

(No response.)

CHAIRMAN GRIFFIS: Very well. Let's move
ahead. I want to look at all of these together then,
Board members, and we can have questions of the
individuals. We can run it down. Of course, the most
substantial aspect for me in reviewing the parties'
status applications is our last question on the
application itself.

That's Question 6, which goes to how are you
uniquely or distinctly impacted, outside of those of

the general public. So if we have ten applications,
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I would assume that we'd be having ten fairly and
substantially unique aspects of why and how you are
impacted.

It seemsg to me very hard to rise above a
threshold of which you could -- well, there it is.
Let's take a look at it. Board members, if there are
any, we could take them down as they were submitted.

Exhibit No. 45 first. Are there questions,
clarifications, comments from the Board? That's Ms.
Knox. Comments?

Ms. Knox, am I correct, your request for
party status rests on the fact that you feel you'll be
uniquely or distinctly impacted because there are
calculations that are not done correctly, the
processing of which WMATA, who has brought this
application, if I can just summarize, was not properly
done. 1Is that correct?

MS. KNOX: That's correct.

CHAIRMAN GRIFFIS: And how are you, as an
individual, uniquely impacted by that, outside of
everyone else that would be impacted if an application
wasn't correctly put forth or if there were, as you
stated, unethical forethought?

MS. KNOX: Yes. I actually would like to

read my letter into the record, for the record.
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CHAIRMAN GRIFFIS: It's in the record.

MS. KNOX: No. But I'd like to read it.

CHAIRMAN GRIFFIS: It doesn't --

MS. KNOX: I understand. I understand
perfectly. But I think relative to the Sunshine Act,
I think I would like to read it into the record, if
you don't mind.

CHAIRMAN GRIFFIS: I don't find it relevant
to this, since we've all read it. I don't see what's
served by reading the entire record out loud.

MS. KNOX: Well, the same purpose that any
summation i1s read into the record, the fact that
perhaps many people sitting in the audience haven't --
don't know of the specifics of my request.

CHAIRMAN GRIFFIS: Yes, but they're not
deciding party status. We are.

MS. KNOX: But that's okay. But I think
that it's relevant to anybody looking at the record.

CHAIRMAN GRIFFIS: It's in the record,
though. I don't understand. It's Exhibit No. 45.
I'm concerned with everybody's time that here today.

MS. KNOX: I'm concerned with everyone's
time, too, but I'm concerned also with justice.

CHAIRMAN GRIFFIS: It's not unjust if you

don't read --
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MS. KNOX: Okay. Then I'm concerned with
fair play, however it is you'd like to structure it.

CHAIRMAN GRIFFIS: No one -- you would be
uniquely dealt with if we have you read this into the
record. We never have people read their entire party
status applications into the record.

MS. KNOX: It's my letter that I submitted
to you all, and it outlines what information, what
uniqueness I feel that I want to address.

CHAIRMAN GRIFFIS: Okay, and I understand
that. There's two points at which, and just to be
absolutely clear, so you understand. This wouldn't
preclude you from providing testimony and having that
ample time to present your case, or i1f granted party
status, for presenting your full-blown case.

This is not the time to argue the case.
This is deciding very specific things, whether we
grant party status or not. We won't be going into the
substance of the case here.

(Pause.)

MS. KNOX: Okay. I also have provided a
videotape, which shows how close in proximity my home
is to the proposed site, how it will in fact block
light, how sunlight is blocked and air circulation,

should this five-story building be built.
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CHAIRMAN GRIFFIS: Okay. Based on
proximity, we find you are uniquely and distinctly
impacted.

MS. KNOX: Without a doubt.

CHAIRMAN GRIFFIS: And describe just briefly
the location of your property?

MS. KNOX: The location -- actually, I
should probably state for the record that my name is
Jeannie Knox, and I live at No. 32 46th Street, N.E.
I am within approximately 100 feet of the proposed
property, and this is the reason why I'm here. I
don't know whether I answered your second question or
not; did I?

CHAIRMAN GRIFFIS: Somewhat getting through
it. Where are you in relation to the property? Are
you separated by an alley?

MS. KNOX: Separated by a 15 to 18 foot
alley.

CHAIRMAN GRIFFIS: Uh-huh. And you're
directly opposite the property across that alley; is
that correct?

MS. KNOX: Yes, I am, and if I --

CHAIRMAN GRIFFIS: How many lots are you
north of Central Avenue, N.E.?

MS. KNOX: The parking -- the proposed lot
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for the parking lot is at the corner. I have two
neighbors and then my lot.

I also want to show how close my home is in
proximity to the proposed building, so that I can also
demonstrate why I am so offended as to why the
Applicant did not inform me nor any of the home owners
on either side of 46th Street, all properties of which
abut the proposed -- are within 200 feet of abutting
that site.

MS. GORDANO: Mr. Chair, I just want to
state two things for the record. First of all, the
height of this building is not an issue before the
Board. It's at a right height. And second of all,
I'll just say for the record again that there was an
error on the part of our staff in providing the names
of the 200 foot property owners to the Board staff.

Somehow, we missed the even side, got the
odd side of the street. That, it was prepared by our
planning staff. When I was at the last hearing, our
planning staff was not present at the hearing, and
never had an error before.

So I felt confident that we had done it
correctly. But apparently, we had not when I checked
after the last hearing. That was our error. It was

not an intentional error. It was an oversight, and I
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think it's been cured at this point.

MS. KNOX: I'd like to state something with
respect to what she just said.

CHAIRMAN GRIFFIS: Yes, and then just for
caution, what I don't want to do argue a lot of the
substantive issues. I mean, that's what the hearing
-- we have not called the case. We're not in hearing.

So I what I don't want to do is step too far
into the substantive issues of this. But please, Ms.
Knox, if you would respond to that?

MS. KNOX: Okay, yes. 1I'd like to speak to
that, because it was part of the preliminary issues
that we brought up during the last hearing, the fact
that when she submitted, or when her firm submitted
the list to the Board, you know, Ms. Gordano has been
practicing with this particular law firm, it's my
understanding, for five years. She earned her law
degree in nineteen seventy --

CHAIRMAN GRIFFIS: Okay. We're going a bit
too far back.

MS. KNOX: Okay. Just to set the record
straight, that she's been practicing law for long
enough to know what the rules of submitting on the
application is. There is no way in the world that the

even side, all even side of 46th Street could have
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been omitted from a list. No way.

If she got the list from, just as we did,
from the Tax and Revenue Office, those names are so
interspersed within that list that it's impossible for
you to drop off all 14 names.

MS. GORDANO: For the record, we did not get
them from the Tax and Revenue. Our planning staff
prepared it themselves, and it was a human error. We
apologized for that, but it happened. Why in the
world would we notify half the block and not the other
half? That doesn't make sense.

MS. KNOX: That's our question, too.

CHAIRMAN GRIFFIS: Just for clarification,
I'm not sure what we would actually do with that to
begin with, and I'd rather focus on your request for
party status, and the nine others that we need to get
through in the next five or six minutes.

MS. KNOX: I understand, but --

CHAIRMAN GRIFFIS: So rather than rearguing
something we've heard now numerous times, let's move
ahead to the substance, which is why I think we're all
here or should be focusing on and concerned with.

MS. KNOX: I don't mind doing that, Mr.
Chair. But that was the foundation upon which I

argued in the beginning, because her application was
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not valid at that time.

CHAIRMAN GRIFFIS: Thanks for that. Let's
move ahead. Your property, as I see it on one of the
submissions in the record, would be almost directly
across the alley from the proposed new structure; is
that correct?

MS. KNOX: Well, as I mentioned, I do have
a videotape that will show you precisely where my home
is, relative to the proposed site.

CHAIRMAN GRIFFIS: Okay. Ms. Miller.

MS. KNOX: There will be no speculation
about where it is.

CHAIRMAN GRIFFIS: We just asked for a brief
description of where your property is. I'm not sure
why I'm running in such difficult --

(Simultaneous discussion.)

MS. KNOX: I don't know. I think I want the
board to understand why there's such an outrage here.

CHAIRMAN GRIFFIS: And let me put it in a
little bit of context.

MS. KNOX: Okay.

CHAIRMAN GRIFFIS: You may assume that this
is the first time the Board has taken on a difficult
case, and or may assume that we don't really know a

lot of the aspects of which we are appointed to cover.
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But I can assure you that we do, and we
spent a great deal of time and do spend a great deal
of time on very, very controversial issues. I think
we can handle it.

But what is the most important thing to do
is, as you will be treated very civilly, we appreciate
it if direct questions are answered directly, and we
can move on.

What we're trying to do is establish an
amazing amount of information specifically with this
case. The more information, the more clear it can be,
the easier it's going to be for us to do what we're up
here to do, what I hope you actually want us to do,
and that is to make a very clear, concise and judicial
decision.

So if we spend the next six months together,
all kind of pushing each other in all sorts of
different direction and we don't listen to you and you
don't listen to us, I'm not sure anyone's going to
really be served very well.

So with that, wvery clearly, you're separated
by an alley, your property. You're two lots away from
the part of the application that is to the surface
parking lot; is that correct?

MS. KNOX: That's correct.
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CHAIRMAN GRIFFIS: And so for the actual
structure which you've talked about as impacting, as
you're assessing, impacting light and air, you are
almost directly opposite, across the alley to that
proposed construction; is that right?

MS. KNOX: Yes, yes. I'm just, you know,
just curious as to -- we're going through a lot of
words here, and I'm just hoping that the videotape
would cut out about a thousand words. You see what
I'm saying?

CHAIRMAN GRIFFIS: Somewhat.

MS. KNOX: Okay.

MS. FERSTER: If I might just ask you to
clarify something. I heard you instruct Ms. Knox that
you did not want to get into merits of issues, and
perhaps she may have misconstrued that you did not
want to hear that her merits objection have to do with
the fact that she will be uniquely, adversely affect
by traffic and parking and objectionable impacts
associated with --

CHAIRMAN GRIFFIS: I understand that.

MS. FERSTER: So I'm just concerned that
since you instructed her not to deal with the merits
issues, she may be refraining from mentioning those

issues, since your decision about party status has
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some of --

CHAIRMAN GRIFFIS: We're not arguing the
merits.

MS. FERSTER: Exactly. But you have -- she
needs to describe how she's adversely affected and
uniquely affected, so she does need to get into the
merits issues, at least in a narrative fashion.

CHAIRMAN GRIFFIS: 1In a listing fashion.
Wow .

MS. GORDANO: Excuse me. Ms. Ferstenberg
representing all of these parties?

MS. FERSTER: I represent the Advisory
Neighborhood Commission.

MS. DOUGLAS: She represents the community
as well.

CHAIRMAN GRIFFIS: So do you want to adopt
the ten requests for party status under the umbrella
of your representation?

MS. FERSTER: We haven't gotten into that
issue, quite frankly at this point, since they haven't
been granted party status. I imagine there's lots of
room at the point where an opposition case is being
presented for working jointly between the parties and
the community members.

CHAIRMAN GRIFFIS: Ms. Knox, have you
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entertained that idea of joining under one party
status to --

MS. KNOX: I believe she's answered the
question. Since I have not been granted party status
as of yet, you know, which was something that I
believe should have been --

CHAIRMAN GRIFFIS: But there's nothing
precluding you from joining them in a single party.

MS. KNOX: Okay. Why don't we decide
whether or not I do have party status at this point?
Why don't we do that?

MS. FERSTER: I do know that the ANC will
work cooperatively, and try to be as efficient as
possible in our opposition case, and work with the
parties in opposition, so that we can be respectful of
everybody's time here.

But, you know, at this point, we haven't
made any decision as to how we're going to proceed.

CHAIRMAN GRIFFIS: Understood. Questions?
Ms. Miller?

MS. MILLER: We haven't heard from the other
applicants for party status. Ms. Ferster, I have a
feeling that you're familiar with some of those
individuals, that they're in your community.

Sometimes even though individuals are
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affected somewhat uniquely by their proximity such as
you, that there are others who are also close by as
well, that are impacted in a similar way. My gquestion
is do you think -- and this is not to knock you out as
not being unique, okay?

It's not a trick kind of gquestion. Do you
think that sometimes when there are individuals who do
share a similar impact they come together as one
party, and I'm wondering if you have a feeling that
some of your impacts are similar to your neighbors,
who might be --

MS. KNOX: Perhaps. I think -- I'm sure
that will come out when they come up to make their
statements to you.

MS. MILLER: Okay. I understood Ms. Ferster
to make reference to your being impacted by traffic?

MS. KNOX: Yes.

MS. MILLER: How would that be?

MS. KNOX: How am I impacted by traffic?

MS. MILLER: How would you be?

MS. KNOX: Not only am I impacted by
traffic, but I'm also impacted by the noise, the
pollution. Like I mentioned earlier, air circulation,
as well as denial of light and sunlight that's coming

through my back window.
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MS. MILLER: So, there are two different
things. One is the building impacting your light and
alr, and the other is the traffic and cars?

MS. KNOX: The traffic, and let me explain
why. The Applicant proposes to have, to reroute the
traffic that would normally have access to the Benning
Road Metro lot, and reroute that entirely all the way
around the block, around East Capitol Street, down
45th Street, and then back down the alley.

It's human nature to take the route of less
resistance, and people coming down Central Avenue,
which has a great deal of traffic, will have a
tendency to go down our street, which is 46th, instead
of going all the way around the block.

They will have a tendency to park on our
street, which is over -- sorry -- yes, which has an
overabundance of problems as it is.

So that's how I will be impacted by the
traffic. We have enough traffic problems as it is.
We do not want any more.

CHAIRMAN GRIFFIS: Any more questions, Ms.
Miller?

MS. MILLER: No.

CHAIRMAN GRIFFIS: Mr. Etherly?

MS. KNOX: Excuse me. I asked previously to
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be able to show my video. Is that possible?

CHAIRMAN GRIFFIS: No, I don't think it's
appropriate to show the video right now, because
actually I think it's probably going to be more
testimony that you need to present in your case; is
that correct?

MS. KNOX: Okay. So I just want to make
certain that everyone there has not just an idea, but
a clear picture as to what I'm talking about, when I
state that this building is kind of an in-your-face
kind of building, in my face.

CHAIRMAN GRIFFIS: Right. I think we're all
very clear on that.

MS. KNOX: Okay.

CHAIRMAN GRIFFIS: Anyone have difficulty
understanding that? Mr. Etherly, a question?

MR. ETHERLY: Not a question, Mr. Chair, but
perhaps just a suggestion for us moving forward. It
would appear that as we look at all of the party
requests that we have, that a majority fo the
residents, not all the residents, but a majority of
the residents come from 46th Street.

MS. KNOX: May I just stop -- I'm sorry. I
don't mean to interrupt, but we have a lot of senior

citizens in the audience who have difficulty hearing.
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I know they probably have difficulty hearing because
I'm having difficulty hearing you myself. If you all
won't mind speaking up a little bit, I would
appreciate it.

MR. ETHERLY: Thank you. I appreciate that.
I'll be sure to speak up. I'm trying to take care of
some water that just spilled.

Where I was heading with my thought is with
respect to the majority of the party status
applications that we have, it looks as though the
majority of them, not all of them, but the majority of
them come from 46th Street.

I believe there is one address on Central
Avenue, in the 4600 block. What I might perhaps be
inclined to suggest, Mr. Chairman, is that for the
purposes of a party status application, that perhaps
the Board consider all of those individuals being
taken as parties, but would be combined for the
purposes of presentation, questions and answers.

Of course, I'd want to hear from the
Applicant with regard to a reaction there. But in the
interest of time and economy and efficiency, that is
one manner in which we have dealt with cases of this
nature previously.

That is, all ten individuals would be
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granted party status, but for the purposes of just
assisting us in moving through the case, we would
encourage those individuals to work together, work
cooperatively in terms of questions and answers.

A number of you raise very similar issues,
whether it's concerns about traffic, whether it's
concerns about impact on the quality of life in your
community and the particular concerns around impacts
on air, light and those types of things.

So that might be one way in which we could
proceed, Mr. Chair, and perhaps be very economical in
terms of dealing with our -- with the party status
applications.

CHAIRMAN GRIFFIS: Let me see if I'm clear.
You're actually suggesting that we ask the submissions
from residents on 46th Street to combine under one
party?

MR. ETHERLY: That would be my suggestion,
Mr. Chair. But I would also include, that would be
the application of Ms. Tingling-Clemmons as well,
whose address is noted in Exhibit No. 78.

Her address is 4614 Central Avenue, N.E.,
which I think from the aerial photograph in the Office
of Planning report begins to kind of turn around the

corner from 46th Street, if I'm not mistaken.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

135

CHAIRMAN GRIFFIS: Sure. Let's pause for a
second. Are we having technical difficulties? All
set. Go ahead.

Again, about what Mr. Etherly was saying,
Ms. Knox, do you have any difficulty in combining with
your other neighbors on 46th Street under one party
status, that would represent all of the issues that
are raised, of which Mr. Etherly is correct, are some
great similarities to it?

MS. FERSTER: If I could just address that
first, Mr. Chairman.

CHAIRMAN GRIFFIS: Your microphone's off
first, and I'm not really clear, Ms. Ferster, why you
would address the question to Ms. Knox, about whether
she would like to join in parties with her other
neighbors?

MS. FERSTER: Because we're --

CHAIRMAN GRIFFIS: Your mike's still off.

MS. FERSTER: There are a number of other
parties in opposition, whose voices I'm hearing saying
no, no, no, behind that.

CHAIRMAN GRIFFIS: I understand that. I
have ears too. I just asked Ms. Knox.

MS. FERSTER: Okay, I'm sorry.

CHAIRMAN GRIFFIS: You're not interested?
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MS. KNOX: No, no, no. Don't misunderstand
me. I didn't hear the question.

CHAIRMAN GRIFFIS: Let me just lay out
another -- I know. But listen. Another quick
clarification. Any comments you make out in the
audience are all for your own benefit and enjoy.
However, you're disrupting the proceedings, and most
importantly, you're not on the record.

So it has no bearing on any of the
proceedings. It's just disruptive. If you need to
address the board, you can give an indication and I'll
stop the whole day, and we'll make sure everyone gets
up here.

I guarantee that anyone that needs to
address the Board will address the Board. But again,
just a very simple guestion. We have to start these
things from the top and move on down.

MS. KNOX: Okay.

CHAIRMAN GRIFFIS: As you were the first
submission in the request for party status, you're
getting the hard time from the Board.

MS. KNOX: Not a problem.

CHAIRMAN GRIFFIS: You're first on the hot
seat, and so all I'm asking, Mr. Etherly says "Look,

we have all these residents on 46th Street. We've
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read all these requests for party status. It has to
meet the test for party status. Isn't it better if we
look at all ten of them combined under one party and
presentation."

So the first one is you, you're here. Are
you interested in joining with the rest of the
residents under one party?

MS. KNOX: Okay. I'm a layperson here, but
it's my understanding that a party is entitled to 60
minutes; is that correct?

CHAIRMAN GRIFFIS: That is absolutely not
correct.

MS. KNOX: Okay.

CHAIRMAN GRIFFIS: We will set the time for
the presentation of cases, and then, based on an
equitable distribution of the time it takes for the
Applicant to present their case, and that which is
then divided among all the parties in opposition to
the case.

MS. KNOX: So how is the equitable
distribution of time determined? I simply want to
know if --

CHAIRMAN GRIFFIS: If there are ten parties,
then they will split -- if it was 60 minutes

presentation by the Applicant, so they'll split 60
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minutes.

MS. KNOX: So that's my point.

CHAIRMAN GRIFFIS: And if there's one party,
then they get all 60 minutes.

MS. KNOX: That's right. But if there are
several parties, each party gets 60 minutes is --

CHAIRMAN GRIFFIS: No. They split the total
time. It will be 60 divided by ten.

MS. KNOX: If they're all granted separate
party status.

CHAIRMAN GRIFFIS: Even then, vyes.

MS. KNOX: What happens then? They don't
all get 60 minutes.

CHAIRMAN GRIFFIS: No.

(Pause.)

MR. ETHERLY: Just to be clear with the
suggestion that was offered here, please understand
that the Board finds itself between two places here.
One, ensuring that there's an adequate opportunity for
your voice to be heard. I understand the first of
your Questions, and perhaps the silent thrust of our
other party status applicants out there.

You want to have an opportunity to be heard,
and I am absolutely certain that this Board is

committed to giving you that opportunity. Now we also
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have to balance that with an opportunity of getting
you to where you want to be, where everyone wants to
be in the case, and that is, getting to an answer.

Whether that answer is yes, the building
gets built or whether that answer is no, it doesn't.
So we have to balance those two issues.

My suggestion is splitting a little bit of
the middle ground, which is combining all of the ten
party status applications into one broad party, and
then among the ten of you, you would then sort out --

Ideally, it'd be great to take a little bit
of guidance from the ANC and Mrs. Ferster perhaps,
sort out how you would want to divide up that
presentation. Because as many of you have commented
in your party status applications, you have concerns
around traffic, you have concerns around the impact of
the building in terms of its massing on your
properties.

Now it is, of course, very much within your
purview, and that's where the Chairman's question was
going. It is very much within your purview, Ms. Knox,
or any of the other party status applicants, to say
that "No, I would desire not to do that. I would
rather stand alone as a single applicant."

What that does for us, however, is it puts
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us in a position of having to answer that question,
which is how are each of you uniquely and differently
impacted.

Rather than fighting through that particular
question, which is a tough question for all of you to
answer in a different and unique way, my suggestion
was, 1in the interest of time and in the interest of
assuring that those party status applicants get a seat
at the table, is to go ahead and take all of the party
status applications together, and have you work out
how you want to sort out the time that you're
allotted.

But I can assure you that there would be
ample opportunity to still have your voices heard on
the record here. Now granted, the thrust of your
question is if I'm a party by myself, do I get 60
minutes, and does that 60 minute time become shorter
if T combine with nine other people.

That is a very practical consideration. But
once again, it is within this Board's purview to
determine how to best allot the time that is
designated for presentation.

So I admit it's a difficult question to
answer, Ms. Knox, and I don't think any of us are

trying to push you or any of the other applicants in
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one direction.

But because we have to balance the issue of
how do we get through all of the information and all
of the concerns that we know not only you want to
bring forward, but also all of the individuals who
will probably still testify as members of the
community.

Because they will also have three minutes
per person to bring their opinions to the table. So
we're trying to figure out how to balance all of that.

MS. KNOX: I understand, and I can
appreciate that, and it's just that I have read the
regulations, and it does stipulate that parties are
entitled to 60 minutes. Now I could be wrong, and I'm
sure you all have the last say on whatever that means.

But with respect to whether or not I'd be
interested in joining with other people, I would be
agreeable to discuss it. So that's probably the best
that I can offer right now, because I don't know what
their particular situations are.

They need to come to you to present their
situations, and if they're in agreement, then we
discuss it. Now whether that means getting back to
you at another time to let you know whether or not we

are going to come together under one umbrella or not,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

142

that's something that remains to be seen.

MS. MILLER: Do you mind if I just interject
one minute, because I think, Ms. Knox, you haven't
come here probably before and most of the individuals
out in the audience --

MS. KNOX: I actually have been to both
hearings before.

MS. MILLER: Okay. Well see, what I wanted
to do is just read you the regulations, not the
regulations, but about this time thing. Because
that's very important. If you could get 60 minutes
individually to each party times ten, you'd say why
should you merge.

But I want to show you that the regulations
don't say that. They talk about it collectively.

CHAIRMAN GRIFFIS: 3117.4 talks about
collective time.

MS. KNOX: Okay.

MS. MILLER: Right. It says, just getting
to the persons in opposition, it just says "All
persons and parties, except an ANC in opposition shall
collectively have no more than 60 minutes, exclusive
of cross-examination."

So the more you coordinate, the more wisely

you would use your 60 minutes. If all ten of you are
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dividing up 60 minutes and saying what you want, you
know, you could do that. But we're not trying to
steer you down a path that's going to hurt your case
or hurt your time.

MS. KNOX: So that is ten parties
collectively together get 607

MS. MILLER: Right. Whether you're
individual parties or one party. It's however many
parties are in opposition, or in support, it's the
same thing.

MR. ETHERLY: If I could note, Mrs. Ferster,
keep in mind that it is this Board's very ample
experience that through cross-examination, the point
at which a party member is questioning testimony that
you've heard, cross-examining testimony that you've
heard, there is quite a bit of time that is picked up
during that exchange that is not counted towards your
overall time.

So even though you might do the math and you
might think "Well, that only gives me, Ms. Knox, six
minutes to state my case, and then I'm silent for the
rest of the presentation," that would not be the case,
because through cross-examination six minutes could
effectively become an hour or two hours.

I hope it doesn't, but think of it almost as
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the final two minutes of a sporting event, whether
it's basketball or football. It's almost TV time. So
it ends up being perhaps closer to 30 minutes.

It's a perhaps inartful description of it,
but it's just to give you a sense that once again, I
think the concern that you rightfully have, about
having enough time to speak, is one that you should
not be overly concerned about.

Now you did make a very important point. I
would perhaps want to direct this question back to the
Chair, and that is, of course, this question is being
posed to Mrs. Knox, but we have nine other applicants
out there.

And of course we haven't heard from any of
them. I don't know if any of those individuals would
be opposed to what I'm proposing. But I'll defer back
to you, Mr. Chair.

CHAIRMAN GRIFFIS: I would ask that all
those that are now, we'll be taking up next from Ms.
Knox, if they would keep that also in mind, whether
one, they want to present as a person, and two, if
they want to combine with some other neighbors on the
same issues, in order to make, I think, probably a
more persuasive case presentation.

There's one last question, Ms. K/nox, of you
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by Ms. Miller?

MS. MILLER: Ms. Knox, since we're not sure
which direction everybody's going to go in, when we
went over all these party status applications, there
are common themes in here about traffic and noise and
pollution.

So in the event you are going to chose to go
individually, can you just highlight for us how you're
different from the other applicants on 46th Street
applying for party status? If you are. You know, if
you're not --

MS. KNOX: Well, because of the proximity of
my home, the location of my home relative to the site.
Ags I said before, I really don't think that you all
get a sense of what I'm talking about.

MS. MILLER: Okay. Is it closer than
anybody else's?

MS. KNOX: Well, I don't know. You've got
a piece of property, several home owners on a block.
Everybody's position is going to be different. I have
a videotape that will take no longer than three
minutes. It will give you precisely, show you
precisely what I'm talking about, and all I ask is
that you take a look at it.

MS. MILLER: But can you answer the
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question, how yours is different without our seeing
the video?

MS. KNOX: Because of the location,
primarily, because of the location and how the traffic
and everything will impact.

MS. FERSTER: The ANC would like to be heard
on this point, if I may.

CHAIRMAN GRIFFIS: Why? How is she
distinctly and uniquely --

MS. FERSTER: I'm concerned that you're
applying a standard that sets up each of the ten
applicants for party in opposition status in
competition with each other, which is not appropriate
in my view.

The regulations call that the applicants for
party in opposition status demonstrate that they are
uniquely and adversely affect. But unique doesn't
mean one person. Unique could be uniquely --

CHAIRMAN GRIFFIS: Uniquely and distinctly.

MS. FERSTER: Uniquely and distinctly. But
that doesn't mean that all ten, while they may be
similarly affected, are not uniquely and distinctly
affected vis-a-vis the general public.

CHAIRMAN GRIFFIS: Nor have we made that

statement. We're asking that question. Ms. Knox, at
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least, is trying to answer that for our purposes. I
understand your concern.

MS. FERSTER: I guess the concern I have is
that your function is to determine whether these ten
are distinctly and uniquely affected, and I think they
probably will coordinate, to a certain degree. It's
function, also, to set the time for their collective
opposition.

But they all, as far I know, they all want
to be individual parties, and then you set a time
frame for their collective opposition. They will have
to coordinate or they won't.

CHAIRMAN GRIFFIS: I'm not unaware of this.
I'm not unaware of your concern. In fact, it's not
the first that's been brought to the attention of the
Board over this question.

But it is clearly, and we're not diverting
from the direct regulations and the question of our
own application, and we're just asking for
clarification of that last aspect, and that is how
they would be uniquely affected in character or kind
if the proposed action was granted?

There's nothing difficult in that, and we'll
establish whether that precludes or sends others away

or not. Go ahead, then.
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KNOX: But I also thought that the

or not, how I am uniquely

affected as compared to the rest of the community, as

opposed to the other ten people, the other ten

applicants for party status. Is that not correct?

CHAIRMAN GRIFFIS: Yes, that was Ms.

Miller's question.

MS.

KNOX: Okay.

CHAIRMAN GRIFFIS: Okay. Anything else?

Any other questions from the Board?

take up the next party,

Very well. Let's

request for party status. Mr.

Summers, which is Exhibit No. 79. Are there any

questions from the Board?

The last piece, of course, does talk to, at

this critical point in their life,

how this will

negatively impact that aspect and also block real air

quality in the area.
Board on that?
MS.

CHAIRMAN GRIFFIS:

Yes, you have questions?

MILLER: Yes, I do.

if T could have you up to the table.

Summers.

MS.

Ms. Summers?

MS.

(202) 234-4433

MILLER: Good afternoon,

SUMMERS: Oh, okay.
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MS. MILLER: How are you?

MS. SUMMERS: I'm fine.

MS. MILLER: I just want to ask you one
qguestion about one of your statements on your
application. It says that the building will block air
quality in the area. Is it going to block air quality
for your property in particular, or in what area are
you talking about?

MS. SUMMERS: Well, the air quality in the
area. I live on 46th Street at the last house from
Mrs. Knox, all the way down the alley toward the bank.
But I'm in opposition of the building because of the
traffic. That's the main thing. The traffic is
terrible now with the bank and the clinic, and people
walking to and fro to the Metro, and especially cars,
and cars coming in in the mornings.

They cut up 46th Street, rushing to get up
and go down Blaine, and that starts 7:30 in the
morning. Being a retired person, you know, maybe I
guess they think we should just move or do something
if we can't stand it.

But I just think it's just so unfair that
we, as senior citizens, have to live under these
conditions after we have done our jobs and tried to

retire and leave in peace. But it's no peace there
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with all of this traffic and noise and everything.

MS. MILLER: Okay, and did you hear our
discussion about applicants for party status joining
together as one party?

MS. SUMMERS: Yes.

MS. MILLER: And how do you feel about that?

MS. SUMMERS: Well, I'm in opposition of it,
so I mean -- I guess I'm sure that most of us feel the
same way.

MS. MILLER: So does that mean you wouldn't
have an objection to coming together?

MS. SUMMERS: No. Right.

MS. MILLER: Okay, thank you.

CHAIRMAN GRIFFIS: Thanks, Ms. Miller. Any
other questions from the Board? Indeed, thank you
very much Ms. Summers.

Let's move next, then, as I understand, to
Exhibit No. 78. Tingling-Clemmons. Are there
questions from the Board? Tingling-Clemmons.

MS. MILLER: Hello.

MS. TINGLING-CLEMMONS: Hello, good
afternoon.

MS. MILLER: I guess I just have -- the only
question I have for you is how you feel about joining

other party status applicants and becoming one party?
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MS. TINGLING-CLEMMONS: I'm certainly
willing to discuss it. I guess I just had a question
for you all, because again, I'm a layperson too, and
I think we are concerned about our voices being muted.

I guess what I don't understand is how do we
organize or coordinate the response?

CHAIRMAN GRIFFIS: Can you just state your
name and address?

MS. TINGLING-CLEMMONS: Yes. I'm Michelle
Tingling-Clemmons. I live at 4614 Central Avenue,
N.E.

CHAIRMAN GRIFFIS: Excellent, appreciate
that. I think that's an excellent gquestion, because
we keep pushing this on in too many of these, so that
we assume everyone understands what we're actually
meaning.

We have found that it's a lot more effective
if there are four of you that are concerned, for
instance, with traffic, that you all get together,
focus your concerns, show and put together a case
presentation, and one person comes and presents it in
a very direct, very clear, concise way.

That way it's not all these different
issues, because one thing we will start to preclude is

redundant testimony. So then people are going to feel
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very sensitized to the fact of how come they wouldn't
let me say that. Someone else has already said it.

We're here for fact-gathering, not number-
counting, you know, how many people are against
traffic, how many -- we just want to know what the
impact is.

So that's where we find if people have that,
and oftentimes you can rely on your own kind of
cumulative expertise that come together, that help
your case presentation.

So how would it be done? 1It's really up to
you how you craft it, but it would be coming together
in one party.

MS. TINGLING-CLEMMONS: And cross-
examination?

CHAIRMAN GRIFFIS: Would be one
representative from the party would conduct cross-
examination.

MS. TINGLING-CLEMMONS: For all of the
cross-examination, or for each witness of the
applicant? Do you understand my question?

CHAIRMAN GRIFFIS: Yes, I do. I don't.

MS. FERSTER: I'm really confused. Can I
ask a question?

MR. ETHERLY: No, no, no. I don't think
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there has been ample precedent in front of this body
where -- once again, let's take a big step back. The
impetus behind combining the parties is efficiency.

What's the cleanest, tightest way of us
getting at the information that we need, and at the
same time providing an opportunity for those
individuals who are afforded party status, to get
their questions answered.

So sometimes there's a tension between the
two. There has been ample precedent where if in this
group of ten you have an individual who might be best
suited to ask traffic-related questions, an individual
could be designated as your traffic person.

If you have someone else who might be more
attuned to parking-related questions. The idea,
however, is to avoid ten individuals each rapid fire,
coming up and asking maybe 12 variations on the same
question.

So there would indeed be an opportunity to
identify one or two or perhaps even three persons who
might be best suited to ask questions on a particular
topic area.

MS. TINGLING-CLEMMONS: Then the question
is, does this have an impact on the ANC's time or

status?
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MR. ETHERLY: No.

CHAIRMAN GRIFFIS: ©No. The ANC's totally
different.

MS. TINGLING-CLEMMONS: Can I ask about the
time considerations on that?

CHAIRMAN GRIFFIS: Sure.

MS. TINGLING-CLEMMONS: So what you're
suggesting is that the ten of us would be one party.
The ANC would be another party in opposition, and then
the applicant would be in support?

CHAIRMAN GRIFFIS: That's correct.

MS. TINGLING-CLEMMONS: So do each of us get
the same time?

CHAIRMAN GRIFFIS: No. The ANC doesn't have
a time restriction on their case-in-chief, nor does
the applicant, except that which the Board imposes,
and clearly, we impose that time in numerous ways, one
of which we make sure that the evidence that's
presented is relevant and jurisdictional.

We're going to talk about zoning issues
here. We're not going to talk about policing, those
type of aspects. But the ANC does not fall into the
cumulative time in opposition.

So if you're one party, then you will have

the time allotted for the parties in opposition.
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MR. JEFFRIES: Mr. Chair?

CHAIRMAN GRIFFIS: Yes, Mr. Jeffries.

MR. JEFFRIES: To make a comment, this is
the second party status here that makes a reference to
the height of the building.

CHAIRMAN GRIFFIS: Correct.

MR. JEFFRIES: I just want to make certain
that, from what I understand from Ms. Gordano, the
applicant, this case, this is a matter-of-right
building in terms of the height.

So any discussions around the height of the
building are really not part of this hearing. So I
just want to make certain that all those parties who
are -- put in applications for party status sort of
recognize that when you're sitting down and trying to
pull together sort of what your response will be.

MR. ETHERLY: Right. One final question, if
I could Mr. Chair? For Ms. Tingling-Clemmons, I'm
looking at the Office of Planning report, which has a
very nice overhead of the area, just to orient myself.
I'm somewhat familiar with the corridor.

But just with respect to where your
residence is located, you are on Central Avenue.

Where approximately are you located on Central Avenue,

and it's okay if you're not included in this picture?
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But I just want to get a sense of are you on
Central Avenue as you pass 46th Street going what
would be east, as if you're going away from the Shrimp
Boat, if I might use a landmark.

MS. TINGLING-CLEMMONS: Actually, there's
only one parking lot on one side of the street. My
house is on the corner of Central Avenue and 46th
Place, on the west side of the street, going towards
Benning Road.

MR. ETHERLY: Going towards Benning Road.

MS. TINGLING-CLEMMONS: Right.

MR. ETHERLY: Okay, thank you. Thank you,
Mr. Chairman.

MS. TINGLING-CLEMMONS: Now also, when we
come together as a party, does that mean that none of
us will individually still be parties? We'll all be
the community party? That will be our status?

CHAIRMAN GRIFFIS: Sure.

MS. TINGLING-CLEMMONS: But not as
individuals?

MS. FERSTER: What are you -- I have a
question, because I think that you're talking about
two different things here. These individuals have all
requested party in opposition status as individuals.

Now it does make a lot of sense for them to come
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collectively together and present an opposition case,
within the time constraints that you've imposed on
them.

But they are individually requesting party
status for purposes of appealing your decision. They
want, you know, each of them have a right to appeal
your decision. If you create some new entity that is
going to be the party in opposition, I don't think
that that's going to work.

MR. ETHERLY: Well, Mrs. Ferster --

CHAIRMAN GRIFFIS: Why wouldn't the party in
opposition bring the appeal? I don't understand why
we're necessarily arguing with you on hypotheticals or
what's going to continue.

MS. FERSTER: Because somebody -- you would
not create -- you can't create something --

CHAIRMAN GRIFFIS: We're not removing any
ability of them to appeal it --

MS. FERSTER: Okay. Well, that's what I
wanted to clarify, that individuals --

MR. ETHERLY: Mrs. Ferster, you're no
stranger to this wvehicle. You are not, so you
understand, and I appreciate that.

MS. FERSTER: You were just using the word

"one party," and I just wanted to make clear for the
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record, since I am --

MR. ETHERLY: It is entirely and
unequivocally clear that there would be no harm in --
what Mrs. Ferster is asking is does that in any way,
what we're talking about, change the ability of any of
these individuals, if they were accepted as party
applicants, to pursue any other options down the line.
I think the answer is unequivocally no.

MS. FERSTER: Okay, thank you for that.

MS. MILLER: My understanding is that they
would be a group name, but all the individuals would
be individually members of this party.

MS. TINGLING-CLEMMONS: Well, I do want to
thank Ms. Ferster for persisting, because the thing
that I would hope that all of you understand is that
in this whole process, most of us who are coming down
here, who are taking out our own time and our own
energy, feel that this process, as far as we're
concerned, has been duplicitous at best, that the
information has not been presented, has not been
provided.

It seems that many of the things that just
happened seem to be awfully coincidental. So there's
a very low level of trust here, and so you know, the

clearer the explanation is and the more that we have,
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the better it is, so that at least we have some basis
on which to make our decision and discuss it.

CHAIRMAN GRIFFIS: And I think credibly
well-said. Perhaps we should just take a moment to
fully acknowledge that, from the Board's perspective,
and just to be absolutely clear. When we get
delivered this entire file, that's the beginning of
what we know about what's happened.

None of us are involved in anything else
that goes on, but it is important for us to understand
why there is such great tension in the room, and
believe me, as I said, I think you're not the only
ones. It's unique and it's important to you folks.

But just to know, that we're not part of the
larger picture of what's going on out there. So I
hope we can reestablish or at least establish trust
with this body, in terms of proceeding with the public
hearing and in what we have to get done.

MS. TINGLING-CLEMMONS: That's why I wanted
to say that to you, because like our distrust extends
to you all, you know. You know, we believe that
there's like a pattern of bias here, and that the bias
is against us.

CHAIRMAN GRIFFIS: Indeed. Well, I would

hope that you will see, as we get into this hearing,
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that we absolutely proved the fact that that's not the
case.

In fact, we have our attorney that sits up
here and makes sure that we don't talk to anybody and
get involved in anything outside of what's happening
around here.

So that being said, that's important to
understand for the Board. Let's proceed, then, if
there aren't any other questions.

MS. MILLER: I just want to -- can I just
say one thing. It seems like we're cutting you off or
whatever, and what I want to say that we're trying to
not efficient to the extent of hearing from you,
because even when you merge into one party, if you do
that, that you will still have your opportunity in
presenting your case, for each one of you to say
whatever you want to say.

So it doesn't curtail that at all, and this
process right here is just to try to get an efficient
mechanism for you to present your case, when we get to
the merits of this case.

MS. TINGLING-CLEMMONS: Well, thank you for
that, and thank you for hearing me.

(Pause.)

CHAIRMAN GRIFFIS: Board members, do you
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have any questions of the Westbrook party status
application? It is Exhibit No. 73. Okay.

MS. MILLER: 73, the party applicant is not
here; is that correct?

CHAIRMAN GRIFFIS: That's my understanding,
yes. Exhibit No. 72. Petus, Dorothy Petus. Any
guestions? Pettis, I'm sorry. Any questions from
Board members in clarification of the information
that's provided in Exhibit No. 727

(No response.)

CHAIRMAN GRIFFIS: Okay. If there nothing,
Exhibit No. 71 now we'll look at, the request for
party status, Williams. Board members, questions in
regard to the information that has been submitted?

(No response.)

CHAIRMAN GRIFFIS: I'm sorry. Just to be
clear, what I'm going to do is I'm going to run
through. If Board members have any questions of you,
I'll call you up and give you ample time to get here,
and you can answer the quick questions. A lot of
these are very straightforward, and so the information
is before us.

On all cases, we don't have requests for
party status come up and give testimony or present

their case. It is all done in written form. This is
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a little bit different. We want to take a little bit
more information.

But I'm going to whip through these, the
rest of these pretty quickly. If there are questions,
as I said, the Board will make that indication and
we'll call you up. Then we're going to go and
evaluate them all together.

I need to ask the applicant ANC if they have
any opposition to any of the requests for party
status. So we're going to walk down all ten of them
again, and then the Board will return and see what we
do with this.

So I was at Williams, I believe, Exhibit No.
71. Are there questions, clarifications which the
Board requires of Carolyn Williams, 154 - 46th Street.
If there are no questions, then -- Mr. Mann?

(Pause.)

CHAIRMAN GRIFFIS: There's no question of
71. Then let's go to Hale, 158 - 46th Street. 1It's
Exhibit No. 70. Again, Board members, guestions,
clarifications, additional information that's
required?

MS. MILLER: Where are we?

CHAIRMAN GRIFFIS: Exhibit 70. If there are

no questions, then let's move ahead to Exhibit No. 69,
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Jordan, 55 - 46th Street. Questions? Yes, please.
Come forward and have a seat. You're Mr. Jordan; is
that correct?

MR. JORDAN: My name is Samuel Jordan, No.
55 - 46th Street, N.E.

CHAIRMAN GRIFFIS: Excellent. You had a
guestion?

MR. JORDAN: Yes. I wanted to be absolutely
clear about this arrangement with the collective party
status. I understood the initial proposal, in fact I
want to make it certain that this is a proposal to
which we are responding coming from the Board?

CHAIRMAN GRIFFIS: That's correct.

MR. JORDAN: We have no experience with this
formation ourselves. It leads me to raise this
qguestion. One is that I applied for party status as
an individual.

If we do accept the proposal made by the
Board and Mr. Etherly, I would want to make certain
that we were granted party status as individuals,
choosing to work together if we did choose to do so,
as a collective, retaining all the rights and
privileges of persons who have been awarded party
status for any purposes with respect to appeal, with

respect to object to the process in the hearings, and
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with some options with respect to severance, if we
choose to.

We haven't tried this form yet. We haven't
agreed on it. So I want to make certain that we are
individually granted status as parties, though we may
choose to work together as a collective.

CHAIRMAN GRIFFIS: Good, and I think I fully
understand. I think the Board members do, and I think
that's kind of the indication we're getting from the
first few questions we were asking on that.

So at this point we're looking at it all as
individual requests for party status, and I think
we'll walk through the rest of these, the last one,
Mr. Stovall.

MR. JORDAN: Your answer to my question is
yes, that's correct? That's how you will understand
it?

CHAIRMAN GRIFFIS: Exactly, exactly. Okay.
Are there any questions, then, of Mr. Jordan from the
Board?

(No response.)

CHAIRMAN GRIFFIS: Okay. Then last, the
Exhibit No. 68. Any other questions, clarifications
from the Board required?

(No response.)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

165

CHAIRMAN GRIFFIS: Okay. Very well. We
have ten requests for party status. Ms. Gordano, do
you have any comments, objections to the granting of
party status of any of those that have now been
evidenced?

MS. GORDANO: Yes, we object to all of these
individuals having party status. We don't feel that
any of them are uniquely impacted by our proposal,
which is for a penthouse setback special exception, a
parking lot. I haven't heard any mention of that.

The height of the building's not an issue.
Light, air. I sympathize with the traffic problems.
All of these properties are adjacent to a Metrorail
station, and I do not believe that our proposal
significantly impacts any of them specially in that
respect.

CHAIRMAN GRIFFIS: Okay. So you don't
believe any of the elements that have been addressed
in the applications one, speak directly to the
elements of relief that are being requested in this
application, and in addition, it's my understanding
that you don't believe that any of these individuals,
in requesting party status, are impacted more uniquely
than the general public?

MS. GORDANO: That's correct.
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CHAIRMAN GRIFFIS: Okay. Ms. Miller?

MS. MILLER: Ms. Gordano, what I heard
though, I have read, I thought was reference to a
rerouting that's going to affect 46th Street in
particular. Is that something that's related to your
application?

MS. GORDANO: Not directly. I think that
the application does not require the rerouting.

MS. MILLER: Doesn't require. Does it
propose it? Does it --

MS. GORDANO: I think that that is something
that DDOT would like to see, and I think that 46th
Street is impacted primarily by Metro traffic, and how
WMATA intends to do routing around that Metro station
and the buses is a matter that's separate and apart
from this application.

MS. MILLER: Okay, and how is 46th Street
related to other streets that might be impacted, if
there's a rerouting? Is it impacted, in your opinion,
differently?

MS. GORDANO: I don't believe so, but I'm
not a traffic expert. I mean, I just, you know, in
years of doing this, I think that an abutting property
is uniquely affected.

I don't think that a whole block of
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properties, separated by an alley from a Metrorail
site are uniquely affected by the elements that we're
bringing forth before this Board in this application.

That being said, we will make our experts
available for cross-examination. We're happy to
cooperate in whatever allocation of time the Board
wants. But that is our position.

MS. MILLER: This might be unusual, but I'm
wondering if I can ask Office of Planning whether --
we have a lot of applicants on 46th Street, and based
on your knowledge of the application, is 46th Street
in some way uniquely impacted compared to surrounding
other streets?

MS. ROBERTS-BROWN: No. Within the
application, I don't think that 46th Street would be,
you know, all the residents of 46th Street. I would
consider those that are closest to the subject
property as having, may have some unique problems, but
not entire 46th Street. That's it.

MS. MILLER: I just have one other question
for you. When you say "closest," do you mean within
100 feet, 200 feet?

MS. ROBERTS-BROWN: I would say those units
that are directly across the alley, maybe up to the

fourth house, and I mean there's a property that's
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adjacent to the proposed parking lot. That's another
consideration.

MS. MILLER: Thank you very much. Were you
finished?

MS. ROBERTS-BROWN: I'm done.

CHAIRMAN GRIFFIS: Quick question,
procedural question sir.

MR. RANDALL: Yes sir.

CHAIRMAN GRIFFIS: Okay. Come up to the
table and have a seat and make yourself very
comfortable. You need to state your name and address
for the record.

MR. RANDALL: Thank you, Mr. Chairman. My
name is Leo Randall, and I reside at 4546 Eads Street,
E-A-D-S Street, N.E., Washington. I'm concerned about
most of all that I've heard, and it all appears to be
alluding to traffic and air.

I thought I heard someone say that that's
the only thing we can talk about to the Council.

CHAIRMAN GRIFFIS: No.

MR. RANDALL: But my concern is that the
mayor his ownself is up on the other end of East
Capitol is tearing down buildings, to make that area
more presentable. Why aren't we discussing the big

issue or bringing the parking lot near to where we're
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trying to better?

That has more impact than traffic, because
I mean they can set up a system to get the traffic
around. But for instance, this lady right here
property will go to zero. These are more important
things than the whole case going towards are we
pleased with the traffic.

CHAIRMAN GRIFFIS: Indeed, indeed sir. 1It's
an excellent point, and I think one of the highlights
that was being brought up out of the request for party
status is the traffic impact and parking. But that is
not to say there aren't more issues. There's
certainly the light and air that was an issue.

There's also the safety that we haven't said today,
but is in almost all of the requests for party status.

There are numerous, even down to -- one of
the requests talked about recycling and trash, and the
impact of that. So believe me, the board is very well
aware of all the issues of major concern.

Now what we'll do is after we've established
all these parties in this case, where they're going,
as the case is then called, we'll wrap it into what is
specifically being requested for relief.

So quite frankly what's happening down the

block is well beyond our jurisdiction, and will be
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well beyond our knowledge, in terms of our decision in
this case. But it's an important point to call to
everyone's attention. I know the Board members are
well aware of the numerous issues.

Noise is another one, and it's creation of
noise comes from different elements, as it has been
addressed by each of these parties requesting status.
Okay. That being said, I don't see any other
questions from the Board.

MR. RANDALL: Thank you, Mr. Chairman.

CHAIRMAN GRIFFIS: Thank you very much, Mr.
Randall.

MS. FERSTER: The ANC would like to be
heard, if I may ask --

CHAIRMAN GRIFFIS: Let's move ahead, then.
We do have opposition to all of the requests for party
status. Ms. Ferster, did you have a position?

MS. FERSTER: Yes, the ANC does have a
position. The ANC supports the requests for party
status and for all the individuals, and just would
like to point out that on the Applicant's own Exhibit
12, which does present a proposed circulation plan for
the new facility, it does show traffic being routed,
additional traffic for drop-off and pick-off, all 500

clients plus 100 employees, potentially being routed
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through this alley.

So each of the houses abutting the alley,
the 15-foot alley on 46th Street, who are on that side
of 46th Street that is between the alley and 46th
Street, will be uniquely affected by that drop-off and
pick-off traffic as a result of that rerouted
circulation pattern.

CHAIRMAN GRIFFIS: Okay. You need to argue
that. I know.

MS. FERSTER: So I wanted to point that out
to you.

CHAIRMAN GRIFFIS: Right, right, and also
the parking is there. There's evidence in the record
and testimony on that, and how the cars are going to
be parked on that alley. I don't think we're unaware
of that situation.

Okay. Board members, you've heard it all.
You have them before us. We have opposition by the
Applicant. The ANC is in support of it. Let me ask
lastly if there are parties or numbers of individuals
that have requested party status that want to join as
a single party. Is there anyone that's entertaining
that? Two or four or -- yes sir.

MR. STOVALL: You did call my name, Stovall,

didn't you?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

172

CHAIRMAN GRIFFIS: I did call your name, yes
sir.

MR. STOVALL: I didn't get a chance to get
up there.

CHAIRMAN GRIFFIS: That's right. ©No, and
you're not required to come up. We have all of your
information.

MR. STOVALL: But I did want to, because I
have something to say, because --

CHAIRMAN GRIFFIS: Okay, if you're going to
-- come on up. Come on up.

MR. STOVALL: Thank you, Mr. Chairman. My
name is William T. Stovall, and I live at No. 57 -
46th Street, N.E. I've been there ever since 1957,
when it didn't have a curb at the street on the
street.

When they built that Metro station there,
they built it to have a kiss and ride. ©Now it's
changed. But I want to say is this. By me being a
handicapped person, I have a unigque opposition to it,
because I cannot find a parking place on the street.

If I move and when I come back, I don't have
no parking place. I have applied for handicapped
parking place twice. They turned me down, said I

didn't, you know, wasn't -- that's what I'm trying to
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say.

But anyway, my doctor approved it, and when
I applied one time, one of the ladies said "If you get
one, will you stop me from parking there?" I can't
stop her. But that gives me an indication of how many
people who work for the District, come there and park
on that street. You understand what I mean?

Now if we have this building, with 500
people coming there every day, for rehabilitation,
we're going to have a problem. Gas station on 44th
Street, gas station on East Capitol and Benning Road,
east side and the northeast side and the southeast
side.

Every time they pump gas, pollution in the
air. I have an allergy, and when cars come through,
emission is bad. These things going to have an impact
on senior citizens. Not only senior citizens, but
anyone who lives in the neighborhood. That's why I
said I have a unique problem here. Me being an old
man, I can't afford to go nowhere because the housing
value there has deteriorated. This would deteriorate
it more.

I have a son who is a lawyer. He went out
and checked these things. He said "Dad, your house

and these houses in this neighborhood, the value is
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lower than any area in that neighborhood," because
three years -- that's been known three years ago that
this place was going to be built.

That place right there where we live the
housing value should be skyrocketed, because the fact
is we are there close to the Metro. We could go to
catch the Metro and go anywhere in the city. That
should be prime property.

But it's low value in the property. Now I
would like to get out of there, but I can't because I
can't afford to. If I sell my house, I can't get
enough for to buy nothing else.

CHAIRMAN GRIFFIS: Excellent, and we're
going to look forward to more of this testimony when
you present your case. But we do appreciate your
bringing us the fact of -- in fact, on your
submission, you clearly indicated as a handicapped,
the difficulty and unique aspect, in terms of
vehicular traffic congestion.

"Increased competition" are your words for
the on street parking, and I think that's very
important for the Board's understanding.

MR. STOVALL: That's right. 1It's terrible.

CHAIRMAN GRIFFIS: Okay. Is anyone else,

just in undue caution, that has requested party status
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want to address the Board at this time, because I
think the Board's prepared to move ahead with a
decision on this, but wouldn't want to stop anyone
from having a moment to address the Board at this
time.

Not seeing any great indication or any
indication of that, let's move ahead. Board members,
I think as we have asked several times whether the
parties would like to join in this application, none
of which seem to be taking that upon themselves to do
that.

However, each or most have talked about
somehow coordinating their case presentations, which
I think will be very important. I would at this time
accept all of the requests for party status, and we'll
hear from other Board members as to their opinions on
individual ones.

MR. ETHERLY: I'll second the motion, Mr.
Chair, if you're treating it as a motion for approval
for all ten applicants for party status. I would
second that motion.

CHAIRMAN GRIFFIS: Very well. 1Is there
other discussion, deliberation?

MR. MANN: I would like to raise a guestion.

Would about the applicant that didn't appear today?
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Do we want to consider that one as well?

CHAIRMAN GRIFFIS: Westbrook?

MR. MANN: Yes.

CHAIRMAN GRIFFIS: Exhibit 737

MR. ETHERLY: I would also be inclined to
include Mr. Westbrook in the granting of the party
status application, by virtue of the fact that Mr.
Westbrook is the property owner of two properties
which are located on the subject block in gquestion.
My primary ground for -- I'll leave it at that, before
I speak to the motion, Mr. Chair.

CHAIRMAN GRIFFIS: Okay. It is Exhibit No.
73, Mr. Westbrook's. I tend to agree. Mr. Westbrook
brings up an element that is somewhat redundant to
some of the other elements.

Hopefully, it will be consolidated in its
jurisdictional aspect will come under the Board's
direction, whether the economic development is a
status of which we are actually arguing for the
granting of such an exception or not, or how that
impacts. I'm not sure of it yet.

But that's the element which he brings up.
So I think it would be more -- well, I would keep him
also involved as an adjacent property owner.

Additional comments?
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MS. MILLER: I do want to make a comment.

I don't think we have ten applicants that are uniquely
different from each other, and I think that's a little
bit problematic. We'll have to see how the case goes.

But I think that's why we're encouraging
individuals to come together, at least I was, because
perhaps as one group, proponent for 46th Street, they
might be unique as a group that way.

But I'm concerned if we have ten individuals
all trying to make a case for their own spot on 46th
Street, and they're not necessarily uniquely impacted,
it could be problematic. I think Office of Planning
had a good point about those that are most close.

But I would encourage the individuals to
come together and make a strong case by coordinating,
because you may run out of time if you have ten
individuals all trying to make similar points.

MR. JEFFRIES: Let me say a few things.
First of all, I just want to make certain that those
that are seeking party status be very, very focused on
what the Applicant's case is before this BZA, and the
relief that they're looking for.

It's very clear this is special exceptions,
to allow the construction of an office building not

meeting the parking requirements under Section 2107,
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not meeting the roof structure setback requirements
under Subsection 411.11, and a parking lot under
Section 2.213.

I just want to make certain that everyone
understands that what this BZA is looking at is very
narrow. It is not -- we're not looking at the height
of the building. It is really to those points that
we're really going to respond.

So the good news is that I think it's great
that so many people are coming out and speaking on
this building. I think it's very good. I think it's
great to have this kind of participation.

I think a lot of people who have not come
out are coming out. I think it's great and I love to
see that, particularly some of the seniors. I just
think it's great.

But I just want to make certain we don't
here at the BZA set a precedent for, you know,
expanding sort of really what is before us. And
again, it's very limited, it's very narrow, okay. I
just want to make certain that that's clear.

So I'm going to support the party status for
all that have put in the application. But I just want
to issue that concern. Make certain that it is very

narrow, because once you start veering off, I
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personally will say "No, we don't want to talk about,
you know, height of building, because that's not
what's before us." Okay, thank you.

CHAIRMAN GRIFFIS: Excellent. I appreciate
that Mr. Jeffries, and good direction. We will have
further direction as this moves forward. With that,
though, any other deliberation from the Board, in
terms of granting the party status that's been set up
in a motion?

MR. ETHERLY: Mr. Chair, I'm going to speak
in favor of the request for party status on all ten
counts, and perhaps just to assuage the concern that
Mrs. Miller stated, I think clearly traffic is going
to be a very significant component of the discussion,
as it relates to the requirements of 2107.2 and the
question of parking reduction.

I think that provision clearly will call
into question additionally the issue of the number of
individuals that will be utilizing the proposed site
at any given time, by virtue of 2107.2(b). I am very
sensitive and thankful to Mr. Jeffries for his caution
as to the narrowness of our scope.

But clearly, as we also talk about the issue
of roof structures, there are going to be some

questions that will arise as it relates to impacts of
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that particular structure, as is currently proposed.

All of that to say that I do believe that
the party applicants have stated sufficient grounds
that would satisfy, in my opinion, individually or
collectively, the request for party status.

However, I think there's a middle ground
between where Mrs. Miller is at and where Mr. Jeffries
is at, and that is, once again, there's the old adage
that there's strength in numbers.

That's not to suggest that you have a better
chance of succeeding on the merits, by virtue of there
being ten of you. But that simply is to suggest that
I think a very cogent and tight presentation, as you
coordinate your efforts, should you choose to do that,
I think would be beneficial to helping us understand
what the critical issues are that are presented by
this particular case.

Party status, getting over that hump,
doesn't guarantee any outcome one way or the other.
But I just want to be very clear, also and
unequivocally, that this is nothing new that this
Board has done.

This Board has done party status
applications like this in the past, where we've been

confronted with multiple residents from a community,
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and have encouraged those members to band together.

I am very much chastened and heartened by
the comments of one of the party status applicants,
Mr. Jordan, in that many of you are new to this
process, and many of you come to this process with a
little bit of trepidation and perhaps a whole amount
of skepticism as to how you might be met here.

But I hope just by virtue of the fact that
we've taken upwards of close to two hours to talk
about party status, that you understand and view this
as perhaps a first deposit in that bank account on
trust, that we're going to take every step in this
case possible, to hear as many of you as possible.

But we need to do it in a way that's going
to afford us the chance to pull the information
together that we need to decide on what is the best
outcome in this case, dictated by the zoning regs.
Not by a popularity contest, not by the loudest
voices, but dictated by the zoning regs.

I will caution you. That outcome may not be
where you want it to be or may be where you want it to
be. But I hope you appreciate the time that my
colleagues and I have taken on this.

But I just want it to be very clear in

responding to Mrs. Miller's concerns and Mr. Jeffries'
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concerns, that I think the applications for party
status do satisfy the standard as set forth in the
zoning regs, and that you've raised some very critical
issues around the issue of traffic, which is clearly
called into question under the zoning regs at issue in
this application.

I think while Mr. Jeffries is correct in
that the sheer height of this building is not in
question, there clearly is an issue with regard to
discussing whether or not the relevant test around
roof structures are satisfied in this instance.

So I just wanted to lay those particular
things about, because I'm concerned if anyone's left
with the impression that we've done something today
that we haven't done before.

We've done it in any number of cases,
whether it's Ward 3, Ward 1, Ward 2, Ward 4, Ward 6,
Ward 7, where we've asked neighbors to come together
with separate party status applications, to consider
combining their efforts for the benefit of
administrative efficiencies.

So I appreciate the willingness of the party
status applicants to give that some consideration, and
I look forward to hearing the case. Thank you, Mr.

Chairman.
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CHAIRMAN GRIFFIS: Thank you very much, Mr.
Etherly. Well said.

MS. MILLER: I just want to make a final
comment. Just to follow up on that, I know that
there's some distrust out there and I don't want you
to misinterpret my words in any way.

All I'm saying is from our experience, and
we've seen members of the community with somewhat
similar interests to each other, but different from
the public, when they come together and coordinate,
they do a more effective presentation and cross-
examination.

I just would encourage you all to do that.
We're not forcing you to do that, and you can do that
at any time. If you all decide you can coordinate
your cases well, then that will be your choice at any
time.

CHAIRMAN GRIFFIS: Mr. Jeffries.

MR. JEFFRIES: And again, you know, perhaps
the wonderful thing about the Zoning Commission and
the BZA is that you have individuals that set up here.
So we don't always think in concert. But I am
certainly personally not impressed with numbers.

I'd really like to see the quality of the

presentation, and I would hate to see a situation when
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similar people are just saying the same thing over and
over again. It's just not going to serve you well;
it's not going to serve the BZA.

So again, I'm really hoping for quality, as
it relates to -- and really a focus, and even for the
roof structure setback requirements, you know, the
universe of commentaries is limited on that, too. So
I just want to make certain that we're all very clear
on that.

Again, I think that my colleagues on BZA
have done just an absolutely just excellent job, in
terms of really allowing a lot of commentary today and
discussions around merit that quite frankly really
weren't part of the discussion today.

But I think to their credit, they've really
tried to accommodate a case that obviously has lots of
tension around it, and obviously that given sort of
what we're talking about here, I could see that
tension.

But I just want to make certain again that
our universe here is limited, it's narrow, and we
don't want a precedent-setting situation where this
becomes too broad. So just keep that in mind as you
put together your case. Thank you.

CHAIRMAN GRIFFIS: Thank you all very much.
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We did have a motion before us. It has been seconded,
just to grant the party status of those that have
submitted their requests. All ten, we'll take that
all together in the motion, and I'd ask for all those
in favor signify by saying aye?

(Chorus of ayes.)

CHAIRMAN GRIFFIS: Opposed?

(No response.)

CHAIRMAN GRIFFIS: Abstaining?

(No response.)

CHAIRMAN GRIFFIS: Very well. We can
quietly record the vote on that. I think that's
excellent. I appreciate all the Board members'
comments, in terms of the direction of this, and I
will lastly say -- and then we'll get into a piece
that's preliminary --

I would lastly say if there is any
procedural questions at any time that people are
concerned with, that they should get my attention and
I will be happy to answer those or direct you to the
answer.

Knowing full well that our responsibilities
are to keep this hearing going forward for everyone's
benefit in a forward, substantive motion, but I want

everyone to feel comfortable with understanding the
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proceedings.

No one should feel like they don't know
what's coming next. So if there are questions for
that, and you need to ask me on the record, that's
fine. If not, also another resource, it's a fabulous
resource, is the Office of Zoning staff, which is
right next door at the front desk.

You can get questions answered while the
proceeding is going forward or when the proceeding is
out of session. Of course, we have the staff here.
Now that you all have been established party status in
this case, there are responsibilities that already
impact you.

Anything that you are going to submit into
this record will come into the record as you have
normally put it in. You are also now required to
serve that information on the Applicant, on the ANC,
and all other nine parties.

It is your responsibility to get the service
information before you leave today, or at the time
where you will provide information. What do I mean by
that? You need to get a fax number, a mailing
address, however people want to be served. It is your
responsibility.

The next preliminary matter I don't want to
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get into is how come I didn't get that submission from
somebody. It is all your responsibilities now as a
party to make sure that's done.

At this point, as we have established all of
you as parties, you should get everything that is
submitted into the record. However, I would give you
direction to be, prior to coming -- well, whenever you
want, but prior to our next hearing date on this, to
check the official record.

The official record obviously is next door
in the Office of Zoning, to make sure that you have
all the evidence that has been submitted, so that you
are aware.

Again, and lastly, I will absolutely support
the comments of the Board members that have indicated
this will be a very narrow scope public hearing. It
is a special exception on two elements. The test for
special exception of course is outlined in the
regulations.

The elements of those special exceptions are
the setback requirements and the parking. Focus all
of your attention and your opposition or support of
the application in those elements, because that is
what we will be hearing. It has been presented by the

Applicant, and it is what should be addressed in your
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case presentations.

With that now, I'm going to need everyone's
two more minutes of great focus, as we have a motion
to continue the hearing on this case.

The ANC has already indicated that they are
not in objection to doing that. In order to expedite
this, I'd ask that all the other parties that are
present and that have been established.

Is there anyone that opposes that motion,
anyone that opposes us picking an additional hearing
date today and proceeding in that fashion? Is there
any opposition?

(No response.)

CHAIRMAN GRIFFIS: There is no opposition
from the other parties at this time, in which case our
next responsibility is to pick a date. Let's try to
make it in 2005. However, we have in fact been
scheduled all the way through November. So we are
looking at December.

Ms. Gordano, your motion has not been
opposed, and actually let me -- appropriately, I
should ask the Board members if they have any
opposition or Questions, in terms of the motion. We
had briefly heard the Applicant. Is there any

opposition from the Board members?
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MR. ETHERLY: Mr. Chair, I'm appreciative
that the ANC is in support of the request for
continuance, because perhaps that will speak to a
renewed opportunity for some discussion and dialogue
here.

However, I will speak against the request
for continuance. I just don't see the grounds here.
As it's offered at Exhibit No. 80-A, it reads "This is
a request for an additional continuance in the above-
referenced matter, until after the BZA August request,
for the purpose of conducting additional community
outreach regarding the project."

As I read the continuation of the submittal,
what I see is a concern that there is a quite a bit of
misinformation, as the Applicant has characterized it,
in the community.

Not speaking to whether or not that may or
may not be the case, as has been evidenced in the
lengthy discussion that we've had around the issue of
party status, I simply don't see how additional time
is going to resolve that particular issue.

I would just as soon get into the case and
begin making use of the opportunity that we have to
work today, although considering the time, that may

not indeed be practicable. But I think it's important
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enough a point for me to speak in opposition to the
request.

Once again, I appreciate the spirit in which
the ANC has agreed to the request, and I understand
the spirit in which the Applicant is making it. I'm
just not certain necessarily if that rises to the
level of being satisfactory grounds for continuance.

That being said, thank you, Mr. Chair.

CHAIRMAN GRIFFIS: Good. Thank you for that
statement. Others?

MS. MILLER: I don't know if it was stated
in the motion, but I'm under the impression, I know
there was a problem with notice to many of the
residents, and we just granted party status to
intervenors.

So it seems to me to make sense to continue
the case. But to go forward today, I don't think any
of the parties would be in favor of.

CHAIRMAN GRIFFIS: Okay, yes.

MR. JEFFRIES: Mr. Chair? Yes, I'm strongly
supportive of a continuance. I mean, I think it's
important that the Applicant is allowed to cure any
deficiencies as it relates to notice and so forth, so
that we can really start to have the sincere case and

discussion around the merits of this.
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I'd like to give the Applicant an
opportunity to cure those issues. So I would be
supportive of continuance.

CHAIRMAN GRIFFIS: Excellent, thank you. I
think substantively, and with the confluence of
factors, and the time that we've taken today, I would
also support the motion. Are there any other comments
from the Board?

(No response.)

CHAIRMAN GRIFFIS: Very well. I would move
that we take up the motion for continuance. Is there
a second?

MS. MILLER: Second.

MR. JEFFRIES: Second.

CHAIRMAN GRIFFIS: Thank you, Ms. Miller,
and your close second, Mr. Jeffries. Is there are any
other gquestions or deliberation on that motion?

(No response.)

CHAIRMAN GRIFFIS: If not, I would ask for
all in favor of the motion signify by saying aye?

(Chorus of ayes.)

CHAIRMAN GRIFFIS: Opposed?

MR. ETHERLY: Opposed.

CHAIRMAN GRIFFIS: Thank you. That leads us

to picking a date. Mr. Jeffries, you showed great
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emotion and concern that we were moving this to
December. Reviewing our entire schedule, I see that
we have announced all the way out into November, and
certainly published into October.

MS. GORDANO: Mr. Chairman, if I might, one
factor that did weigh into our decision to request a
continuance was the fact that it looked like you had
a pretty full agenda anyway this afternoon.

We don't have a problem with December, but
we would suggest that maybe we try and find a full
afternoon or a full morning or even a full day to hear
this case.

CHAIRMAN GRIFFIS: How's January looking?
Ms. Bailey, we'll elicit your assistance also in
looking at the schedule. I don't see anything up into
-- yes. I'm looking at the 13th of December. Ms.
Bailey?

(Pause.)

MS. DOUGLAS: Mr. Chair, could I ask a
question please?

CHATRMAN GRIFFIS: Yes.

MS. DOUGLAS: Oh, I'm sorry. I thought I
had it on. I noticed that they asked for a
postponement --

CHAIRMAN GRIFFIS: You turned your mike off.
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MS. DOUGLAS: I'm sorry. I know they asked
for a postponement, but I just want to know what was
the clarification for the postponement, if you all had
already said in May, in April, that no more
postponements would be made, that you are going
forward with this.

Because that's some of the concerns that the
citizens did have, because you told us, I think in
May, that this was going to be resolved at this date.
So I just want to know what is the real reason for the
postponement.

CHAIRMAN GRIFFIS: Okay. Well, a couple of
things. First of all, let's get -- first of all, we
obviously can't predict the new situations that come
forward. We have addressed the notice. So we're
faced with what we have.

Secondly, the ANC and your own
representatives don't object to the continuance. So
we take that into a factor of whether we grant it or
not. We had no other opposition by the parties.

I think we said all that there is to be said
on the issue of why we would set the new date, based
on time we have left for today, based on the factor
that we've just established party status.

Now the parties can start their case
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presentation, preparation for their case presentation.
I think all of those together lend itself to
supporting the postponement or continuance of this
case.

It certainly doesn't assist us, because
obviously we're trying not to put this in the schedule
that's already been announced way out that's going to
assist us in doing it. We certainly don't look
forward to hearing more of these, but what can we do
but face what we have put before us. Yes, you had a
guestion?

MR. JORDAN: Yes, thank you. Samuel Jordan,
No. 55 - 46th Street, N.E. I have a question that
goes directly to the letter submitted by the
Applicant's representative, requesting the
postponement. But it's also a procedural guestion
perhaps.

CHAIRMAN GRIFFIS: Okay.

MR. JORDAN: Now that we've been -- I and
the other applicants have been granted applicant
status, and we certainly want to prepare as best we
can individually and of course as being part of the
collective parties with party status.

But technically Ms. Ferster represents the

ANC. Therefore, the applicants who have been granted
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party status are also on our own, in a sense, to make
certain that we're prepared as best we can for any
individual contributions as well as with a group.

I'm concerned about the third paragraph in
the letter that you received -- well, the letter
that's dated June 30th, in which the Applicant's
representatives says, among other things, "Other
examples include allegations that the ANC has not been
informed, when the Applicant has provided proof to the
contrary; assertions of racism in the siting of CSO's
office; claims that an EIS is required; and that the
property has not received a proper premise from DCRA."

My question is this. As a person with party
status, I'm very concerned that I know precisely what
the Applicant has to show in order to prevail. This
reference to EIS, and I'm assuming that means an
Environmental Impact Study. I was under the
impression that there must be studies conducted, in
order to show the impact on the environment, impact on
the community, particularly when requesting an
exception with respect to parking.

We know there's an impact on parking and
traffic, when such a request is made. What studies
have been conducted; what studies should have been

conducted; do we have access to these; where are they;
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what does a party have to show, the Applicant, in
order to prevail, is the basis, at least one
fundamental issue that we're going to face in
preparing our cases.

CHAIRMAN GRIFFIS: Okay. It's an excellent
procedural question to bring up at this point. Let me
first address what would it take to prevail, and it
will be there is a persuasive argument that meets the
test of the special exception, and that's where you'll
go to if there is any sort of negative impact. Let's
package it that way.

In terms of the required studies for such
exception, we in the regulations will not have a
detailed list of required submissions. However, they
will need to make a persuasive case.

Now to that, we have a full record, the
record and all of its exhibits. What I would suggest
you do is Ms. Gordano is representing the Applicants.
She's sitting right next to you. Before you leave,
you can ask her and, most importantly, you can go
directly to the case file, the public case file.

Attached at the front of that case file is
an exhibit list. Every single thing that has been
submitted, every single thing that the Board will look

at and will decide on is listed in chronology on that
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list.

I would take time just to run through that
and see what that piece is. The biggest and most
important -- I shouldn't say most important -- the
largest piece of information is obviously the
Applicant's submission for the application, and most
of their exhibits, whether it be studies or, you know,
expert witnesses or anything of that nature, will be
part of that submission.

MS. GORDANO: I might also just refer the
gentleman to the Office of Planning report, which is
sort of an objective, neutral recitation of the
standards. That might be helpful.

CHAIRMAN GRIFFIS: I'm glad you brought that
up. I was going to get to that. The Office of
Planning has submitted, and they are our
representative in this hearing.

They do a zoning analysis, and it lays out
the test that the Applicant has to meet, and how the
Office of Planning believes they have met it or have
not met it. That is a great, absolutely a phenomenal
outline of our entire proceedings in this case, and in
every case.

MR. JORDAN: But I do understand you to have

said, and I want to make certain that I heard you
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clearly and correctly, that there is no specific list
of studies that the Board requires?

CHAIRMAN GRIFFIS: That's correct.

MR. JORDAN: Does that mean by inference
that if we think a certain study should be conducted,
that we can ask the Board, in order to make its
deliberation appropriate, accurate, responsible for
this case, that we can recommend a study be made?

CHAIRMAN GRIFFIS: I think you can certainly
do that. I think probably the more persuasive way to
do it is to present a case that shows how it fails in
the element that you're concerned with.

For instance, if it's parking. If you
somehow make your case presentation on the fact that
there is absolutely no parking, how do you do a
parking reduction, they have not come up with a
parking study. Well, you can see where -- who might

be persuasive in their presentation.

But if you come and just say -- I'm sorry to
interrupt you -- just to come in and say look, we need
an air quality and sound report. It isn't done.

You've got to deny them. I have never seen that
argument as being persuasive.
MR. JORDAN: But you do see how that

paragraph, with this reference to an Environmental
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Impact Study, would raise a concern, since this is
clearly a new entrant into the environment in this
community.

MS. GORDANO: Maybe I can explain. The ANC
submitted a letter saying that an environmental impact
study had not been submitted and the proper permits,
and I was just parroting what the allegations were as
being not -- these are not requirements, and I was
trying to say that the ANC has indicated to the public
that they are requirements when they're not.

CHAIRMAN GRIFFIS: Okay, okay good. And
this may get even more confusing as we go on with
this, because obviously in permitting a large building
like this anywhere in the city, there are going to be
additional requirements that are outside of zoning
issues.

So in terms of permitting requirements,
whether an EISF form is required or any of that
aspect, it may well be. But it doesn't rise to the
level of a zoning issue. That's when I say "What we
require." We are very narrow in terms of those
regulations.

So I think for a statement of that,
certainly you can ask us. If we can answer, we will.

Or I would go to the source. Ask the ANC how and why
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they believe that that's the case, and not necessarily
in the hearing manner, but find resolution to that.

I think a lot of what this continuance is
about is communication. So even among the parties in
opposition, I am anticipating there's going to be good
communication.

With the ANC and then the Applicant, I think
you can make requests for, you know, simple,
straightforward answers to gquestions on that, so you
don't get muddled thinking "You know, we're coming in
and seeing this great environmental impact statement."

MR. JORDAN: Well, thank you, Mr. Chairman.
But you can understand, however, that the general
public would believe that to make such a request, some
study has to have been made, or would be made to
support that request.

I'm simply echoing what any lay person would
feel would be necessary in order to prevail on this
request for this structure and this project, that
there has been a study.

Some studies must be made. I'll certainly
take under advisement your request or your advice that
we look to the Office of Planning and others that
would impact this sort of request.

But I think we have a situation where
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there's possibly not enough information developed for
us as members of the community, and perhaps for the
Board, to grasp completely what is being required of
our community in order to accommodate this structure.

CHAIRMAN GRIFFIS: Okay, okay. Good. I'll
look for additional testimony on that, even if there
aren't answers, but raising the questions of whether
we have enough to make our decision and to move
forward with this. Okay. Any other procedural
questions I can answer and clarification?

Let's get them all organized. While we do
that, we're going to come up -- I'm going to ask --
first of all, we're looking at -- yes, we're doing a
lot of things all at once. Come up with your
procedural questions. Parties are going to need to
check their calendars. The ANC, the Applicant needs
to check their calendars.

Ms. Gordano, do you have any difficulty in
meeting the afternoon of the 13th of December? None
at all. Ms. Ferster, the ANC is available, I'm
assuming, on the 13th of December in the afternoon?
Yes.

Is there any party that has great concern
with setting this date all afternoon of the 13th of

December. Sure, sure. The timing it would be, we
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would hopefully call and it would be scheduled to be
called at 1:00 in the afternoon.

I would set this up as the only case in the
afternoon, so we wouldn't have others that would take
that time. So as we finish the morning, we would move
right into this case presentation. Procedural
guestion, yes.

MS. BERKLEY: Are we moving forward on the
agenda now?

CHAIRMAN GRIFFIS: Pardon me?

MS. BERKLEY: Are we moving forward with the
agenda now? Have we -- I just wanted to know at what
point do you say "Okay, let's move onto the next item
on the agenda"?

CHAIRMAN GRIFFIS: Oh, you're going to hear
me say exactly that when it's ready.

MS. BERKLEY: Okay. I'm sorry. I
sympathize with the case, but we need to move along.

(Laughter.)

CHAIRMAN GRIFFIS: That goes directly to
procedural matters, I think. Okay. Any other?

MS. FERSTER: The ANC executive director has
brought to my attention that the ANC's public meeting
is on the 13th, but at 7:00 p.m.

CHAIRMAN GRIFFIS: Okay, excellent.
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MS. FERSTER: So assuming that we're going
to be done --

CHAIRMAN GRIFFIS: We'll be done by 6:00,
and over there by 7:00. It's Mr. Jeffries' birthday,
so we'll have to be absolutely on time.

MS. DOUGLAS: Why can't you just have it in
the morning, Mr. Chair? Wouldn't it be better, since
it's his birthday?

CHAIRMAN GRIFFIS: No, it wouldn't be better
actually. In the morning? Our morning starts. We'd
have two hours. If you want to take two hours to
finish this entire case, I would do that. I don't
schedule large, complicated cases for morning
sessions, because there is not ample time.

If we set this at 1:00, we have at least a
good five hours. So you're looking at doing two hours
or five hours, and I think it's obvious that we would
set it for the afternoon calling on the 13th of
December, 2005 at 1:00.

Are there any other guestions, procedural
questions that I can answer in this case, for this
afternoon?

MS. JOHNSON: I just wanted to be certain.
Is there any criteria set with your Board, with

regards to what has to be met by the neighbors, the
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residents, in order to prevail at this case?

CHAIRMAN GRIFFIS: You mean how do you win?

MS. JOHNSON: Precisely.

CHAIRMAN GRIFFIS: Indeed. I'm afraid I
don't have that outlined. Do you have that outlined?

MS. JOHNSON: You would certainly address
like the criteria that's necessary for you to address,
on what adverse conditions, to what degree has to be
expressed for there to be -- for the neighbors to
express that they're adversely affected by any
proceeding?

CHAIRMAN GRIFFIS: Good. Let me have you
state your name and address for the record.

MS. JOHNSON: Marlow Johnson, 829 Quincy
Street, N.W., D.C.

CHAIRMAN GRIFFIS: Good. Thank you, Ms.
Johnson. I appreciate that. It's a question I don't
think I can answer for you. I think you can look at
the regulations that clearly lay out what the test,
what the Board will be looking at for either approving
or denying a special exception.

I would give you some counsel and say that
you might want to look at other applications that have
been presented before the Board. We have a great

amount of resource on all the cases that have been
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presented, and I think that's as much as I can give
you at this point.

MS. JOHNSON: I'm sorry, I did misunderstand
you. You said exactly what is the Board looking at?

I know you're referring to the special exceptions.
But it was something I missed in what you just stated.

CHAIRMAN GRIFFIS: I think you can look at
the regulations. You can look at the case, all the
information in the case. You can look at the Office
of Planning report and analysis that's put in, and you
can look at previous special exceptions that have
either been successful or not successful before the
Board. That's where I would go to find, to find --

MS. JOHNSON: The criteria necessary for
your approval.

CHAIRMAN GRIFFIS: Criteria's easy. I mean,
look at the regulations. Strategy is another.

MS. JOHNSON: Okay, thank you.

CHAIRMAN GRIFFIS: Excellent. Thank you
very much. If there's nothing further then with this,
we obviously has just publicly announced the
continuance from today to the 13th of December,
starting at 1:00.

That would be the only item set on that

date. With that, then, as has been anticipated, let's
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move ahead with other issues on the agenda at this
time.

MS. BAILEY: Mr. Chairman?

CHAIRMAN GRIFFIS: Yes, Ms. Bailey.

MS. BAILEY: The recorder needs to take a
brief break. So is this an appropriate time to do
that?

CHAIRMAN GRIFFIS: Let's do it. We're going
to take five minutes while the recorder changes his
tapes.

(Whereupon, a short recess was taken.)

CHAIRMAN GRIFFIS: Okay, let's resume. I
would ask 1f you have other stuff not before the Board
at this point, if you could take it outside the
hearing room, so we can give our direct attention to
those that are in front of us at this point. Ladies
and gentlemen, if I could have you to just step
outside please? Thank you. Okay. We appreciate all
the other three that are left here. We're going to
get through this very quickly.

As we have one detail on the first case, at
17344, I can get through, almost guaranteed, and
standing on the record, of the other two cases. I'm
going to take them up first.

So let's call 17346 at this time. If the
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Applicant could just come up to the table. Ms.
Bailey, if you wouldn't mind?

MS. BAILEY: Application of Gayle Berkley,
No. 17346 and it's pursuant to 11 DCMR 3104.1 for a
special exception to allow a rear deck addition to an
existing single family row dwelling under Section 223,
not meeting the lot occupancy and rear yard
requirements.

The property is located in an R-3 District
at 228 Ascot Place, N.E., Square 3557, Lot 65.

CHAIRMAN GRIFFIS: Ms. Berkley?

MS. BERKLEY: Yes.

CHAIRMAN GRIFFIS: If you would just state
your name and address for the record please?

MS. BERKLEY: Gayle Berkeley, 228 Ascot
Place, N.E., Washington, DC 20002.

CHAIRMAN GRIFFIS: Excellent. Thank you
very much. The Board has here your full application
in front of us. We've all read it and reviewed it.
Is there additional information you need to provide
the Board at this time, or would you like to stand on
the record?

MS. BERKLEY: There isn't any additional
information.

CHAIRMAN GRIFFIS: Excellent.
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MS. BERKLEY: Other than what's on the
record.

CHAIRMAN GRIFFIS: Good. Thank you. Let's
move ahead then to the Office of Planning's report,
and we appreciate it. It's an excellent report.
There's a full review and analysis, and I would ask
that Mr. Jackson is here, representing the Office of
Planning and let's turn it to you. We'd be happy to
stand on the record.

MR. JACKSON: Mr. Chairman, the Office of
Planning would be happy to stand on the record, and
we'll be able to answer any questions. But based on
the information that's provided, we recommend
approval.

CHAIRMAN GRIFFIS: I appreciate that. I
like to see the pictures on page two. Do you happen
to have any questions of the Office of Planning in
terms of their report?

MS. BERKLEY: No sir.

CHAIRMAN GRIFFIS: Any questions from the
Board, clarification?

MS. MILLER: Yes.

CHAIRMAN GRIFFIS: Yes. Ms. Miller. Could
you tell me what the difference is between a deck and

an uncovered porch?
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MR. JACKSON: I think the distinction was
made for the purposes of illustration. The porch was
seen as more of a landing, whereas it serves more for
the purpose of providing a firm footing before you go
down the steps, whereas a deck is really more of a
usery space, in that it's wider so that you can
actually do things with it.

So it does make the distinction between
something that was more utilitarian, that is, provide
a landing before steps, and something that you
actually would use as an outdoor living space.

MS. MILLER: Thank you.

CHAIRMAN GRIFFIS: Any other questions from
the Board regarding the Office of Planning. Is the
ANC 5C present today? Anyone representing the ANC in
the 173467

(No response.)

CHAIRMAN GRIFFIS: Not noting any indication
of the ANC present, they also would not have any
cross-examination then of the Applicant or the Office
of Planning, nor would they have a presentation. In

addition, we do not have a report by the ANC. Did you

MS. BERKLEY: We do. I have it here, and

it's also in the record.
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MR. ETHERLY: How about that?

CHAIRMAN GRIFFIS: Oh, we got it today.
Exhibit No. 24, in fact.

MS. BERKLEY: Yes.

CHAIRMAN GRIFFIS: And they're in support of
the application. Excellent. I think we would have to
waive that in as it was submitted in today. Is there
any opposition to the Board accepting it into the
record?

MR. JEFFRIES: No objection.

CHAIRMAN GRIFFIS: Excellent. Not hearing
any objection, let's move ahead then. I don't have
any other governmental reports attendant to this
application. Is anyone here present, persons to
provide testimony on 17346 in support of the
application, in opposition to the application?

(No response.)

CHAIRMAN GRIFFIS: Not noting any persons
present to present testimony, I ask the Board for any
closing remarks, summations that you might have?
Anything else you'd like to add?

MS. BERKLEY: No sir, no sir.

CHAIRMAN GRIFFIS: Indeed, this is a very
straightforward case, and in fact it is an excellent

example of 223 has been written for, and I don't need
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to take up additional time looking at this, but would
move approval of 17346, as it meets all of our
requirements for special exceptions, with great
reliance on the Office of Planning's analysis in
addition, and it would suffice for deliberation.

MR. ETHERLY: Second, Mr. Chair.

CHAIRMAN GRIFFIS: Thank you very much, Mr.
Etherly. 1Is there further deliberation and discussion
on this? Ms. Miller?

MS. MILLER: No.

CHAIRMAN GRIFFIS: Very well. We have a
motion before us. All those in favor signify by
saying aye?

(Chorus of ayes.)

CHAIRMAN GRIFFIS: Opposed?

(No response.)

CHAIRMAN GRIFFIS: Abstaining?

(No response.)

CHAIRMAN GRIFFIS: Very well. Thank you
very much, Ms. Berkley. I think we can issue a
summary order on this. I don't see any reason why we
wouldn't waive our rules and regulations and issue
that. Let's move ahead, Ms. Bailey, and call the next
case in the afternoon. I would ask you to call 17345.

MS. BAILEY: That's the application of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

212

Dominic Puchalla, pursuant to 11 DCMR 3104.1 for a
special exception to allow a rear addition to an
existing single family road dwelling under Section
223, not meeting the court width requirements.

The property is located in the R-4 District
at 1620 New Jersey Avenue, N.W., Square 509, Lot 102.

CHAIRMAN GRIFFIS: If you wouldn't mind,
state your name and address for the record, if you
would just turn your
microphone on?

MR. PUCHALLA: Yes. My name is Dominic
Puchalla, and my address is record is 37 New York
Avenue, N.W.

CHAIRMAN GRIFFIS: Excellent. Thank you
very much. You're the applicant in this case? Is
there additional information that you would like to
provide the Board? 1Is this an additional submission
that came in in regards to this application?

MS. BAILEY: It is, Mr. Chairman.

CHAIRMAN GRIFFIS: Are these plans
substantially different than what was in the record?

MR. PUCHALLA: No. It's noted in the Office
of Planning report that we found out through their
report that we would be required to have one parking

space.
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CHAIRMAN GRIFFIS: Good.

MR. PUCHALLA: Although that doesn't bear
directly on the regquested special exception. But we
revised the site plan accordingly.

CHAIRMAN GRIFFIS: Excellent. That was the
next preliminary question that I had, coming forward,
is indeed the Office of Planning shows that it does
not provide any -- what you're saying is this
Submission Sheet 2 indicates the path for the parking
actually, and there is some sort of gate there; is
that correct?

MR. PUCHALLA: Yes, it is. 1It's just a
concrete pad, and then just, I think we'll just show
-- I mean it's not very detailed, but when I spoke of
Mr. Jackson, basically we felt we wanted to just show
what we're doing there.

But as that didn't bear directly upon the
requested special exception --

CHAIRMAN GRIFFIS: It shows that additional
relief wouldn't be required, so we stay within the
223, and that's excellent and it certainly meets,
surpasses the requirement of space by showing the
dimensions of 10 by 20.

Let me ask, is there any other additional

information you would like to present in terms of your
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223 application at this time or to stand on the
record?

MR. PUCHALLA: Well, I'm going to stand on
the record, as long as I can make some closing
comments.

CHAIRMAN GRIFFIS: Excellent. We'll
obviously give you an opportunity to do that, and
let's move ahead. Unless there are other gquestions
from the Board on the submission information, let's go
to the Office of Planning. Mr. Jackson is also here
representing this case, to present to the Office of
Planning's report. Mr. Jackson.

MR. JACKSON: Mr. Chairman, the Office of
Planning in its report addressed the issues and looked
at the standards, and overall, we believe this
application meets the standards under 223 and
recommend approval.

With that, we conclude -- we stand on the
record, and we're availlable to answer additional
questions.

CHAIRMAN GRIFFIS: Excellent. Are there any
questions of the Office of Planning from the Board?

MR. MANN: Yes.

CHAIRMAN GRIFFIS: Yes, Mr. Mann.

MR. MANN: You noted on page four something
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about a shadow study, and I was wondering if you could
elaborate on that, or if you're willing to elaborate
on that?

MR. JACKSON: Well, what we had discussed
with the Applicant the possibility of having a shadow
study, to actually indicate what the impacts of the
shadows would be on the neighboring buildings to the
north.

Applicant was able to provide that. So that
was just a note underneath the discussion. But the
materials were supplied indicating the Applicant did
supply revised plans showing the parking pad, but as
such was not able to provide a shadow study so we
could definitively say what the impact would be on the
neighboring property.

Just based on our looking at the orientation
of the site and similar projects that have had the
east-west orientation, we just think the impacts would
be limited to the first floor at the most critical
period, which would be the late winter.

So that's the assumption we're making, but
of course, it's just an assumption.

MR. MANN: So it doesn't change your
recommendation though, without the shadow study?

MR. JACKSON: Well, no, because I think in
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this case, we looked at the other criteria that are
required for 223, and we think that overwhelmingly the
Applicant meets -- this proposal meets the other
criteria.

So on balance, we think that on its face
this application is substantial enough to recommend
approval.

MR. MANN: Thank you.

CHAIRMAN GRIFFIS: Any other questions from
the Board of the Office of Planning? Is the Applicant
have any questions of the Office of the Planning? You
have their memo; is that correct?

MR. PUCHALLA: Yes, we have their memo and
I don't have any further questions of the Office of
Planning.

CHAIRMAN GRIFFIS: Okay, very good. Is the
ANC represented today? Is the ANC representative
here? Not noting any representatives for the ANC, we
can move right ahead to the ANC's letter, which is --
what exhibit was that? Exhibit 25. This was also
filed late; is that correct?

Is there any opposition from the Board in
accepting it into the record? It is indicated to be
one day late.

MR. JEFFRIES: No objection.
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CHAIRMAN GRIFFIS: Very well. Does the
Applicant have any comment on -- are you in receipt of
the ANC's letter?

MR. PUCHALLA: Yes, I am. It was just a
miscommunication between Chairman Thorpe and I, as far
as to how that letter was going to get here belated.
But they voted unanimously to support it, so --

CHAIRMAN GRIFFIS: Indeed. Okay. Does this
meet all the requirements that we have for this
letter? Oh well. Perhaps it does. Okay, good.

(Off the record comments.)

CHAIRMAN GRIFFIS: We'll move on. It is
what it is, and is in support of the application.
Good. We don't have any other attending government
reports to this application, unless the Applicant is
aware of any other submissions on this.

If there are persons present today to
provide testimony either in support or in opposition
to 17345, now would be the time to address the Board
with testimony.

Not noting any other individuals here
present in this application, let's move ahead and give
the opportunity to make any closing remarks you might
have.

MR. PUCHALLA: Well, I guess just in
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closing, I'd like to say that, you know, we feel this
is a strong application because -- and it meets the
requirements and intent of zoning laws.

We basically designed, you know, this
addition around the existing conditions of the
neighborhood and the two neighboring properties. You
know, we could have had -- you know, we could have, as
a matter of -- I mean, it's all in there, but as a
matter of right, we could build lot line to lot line,
up to 60 percent of the lot occupancy.

We feel that the requested special exception
is the best possible design for this particular case,
and that it increases the light and air available to
both 1620 and 1622 New Jersey Avenue, and while also
allowing there to be, you know, a buildable space at
1620.

I guess that's it. I mean, it's really --
it's worded better in the application, so maybe I'll
just leave it at that. I'm not going to get redundant
now, and that will be the end of my remarks.

CHAIRMAN GRIFFIS: And that dispenses all
the advice that I'm going to give for the entire
afternoon. However, sometimes it is best to stand on
the record. But no. We absolutely appreciate those

words and conclusions, and let you know that 223s, we
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often expedite them because they are so clear, once
our base thresholds are met.

Let me just take a moment here to say this
application absolutely does, and it goes beyond what
a special exception requirement would need to be, in
terms of substantiation beyond the graphic
documentation that's required.

I'll note that there was some fascinating
history that you actually gave of the square and
property itself, in terms of I think it was $1,200
that was paid for the permit to do it.

MR. PUCHALLA: Yes.

CHAIRMAN GRIFFIS: Fascinating stuff, and so
it was very clear that there was a lot of focus on
that. I don't disagree with you, the fact that what
was matter of right in terms of the percent lot
occupancy, and the fact that I think one of the
successful aspects of this special exception is how
you're aligning to the adjacent neighbors, and also
recreating what is oftentimes done in the row
dwellings, that kind of areaway or that kind of court
that's off on the property line.

It's fascinating to look at, because it's
actually not allowed in our current zoning, which is

somewhat too bad in many jurisdictions or zone
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districts. That's going into the depth of what 223
really came out of, was that whole aspect that we've
created with our own regulations, of non-conforming
areas.

Some of our most precious neighborhoods in
the city, that everyone loves to see are non-
conforming, based on our new regulations. So the
Zoning Commission took, I think, great wisdom in
writing the regulations that allowed these buildings
to be accommodated with additions, even when they
didn't meet all of the exacting aspects of the
regulations, without becoming a variance.

But in order to continue on our speed this
afternoon, I'll stop there. Let's take any other
comments from the Board or guestions.

(No response.)

CHAIRMAN GRIFFIS: If there are none
further, I would move approval of Application 17345
for the 223 special exception, to allow the rear
addition to the existing single family row dwelling.

MR. MANN: Seconded.

CHAIRMAN GRIFFIS: Thank you very much. It
is for the premises of 1620 New Jersey Avenue, N.W.
Is there any other deliberation by the Board?

Questions? Is there a retaining wall section in that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

221

one? Very well. Let's move ahead, then.

We have a motion before us that has been
seconded. I would ask for all those in favor signify
by saying aye?

(Chorus of ayes.)

CHAIRMAN GRIFFIS: And opposed?

(No response.)

CHAIRMAN GRIFFIS: Abstaining?

(No response.)

CHAIRMAN GRIFFIS: Excellent. Board
members, I don't see any reason why we could not waive
our rules and regulations and issue a summary order on
this case, unless there's any objection from the
Applicant or the Board members.

(No response.)

CHAIRMAN GRIFFIS: Not noting any objection,
in that case, let's issue a summary order. Excellent.
Thank you all very much. I appreciate your patience
for this afternoon, and good luck with that.

MR. PUCHALLA: Thank you.

CHAIRMAN GRIFFIS: Let's call the next case
for the afternoon.

MS. BAILEY: Application No. 17344 of Anne
Luzzatto, pursuant to 11 DCMR 3104.1 for a special

exception to allow an addition to an existing
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accessory garage, serving as single family detached
dwelling under Section 223, not meeting the side yard
requirements.

The property is located in the R-1B District
at 3324 Highland Place, N.W., Square 2095, Lot 37.
Mr. Chairman, I don't think you need a reminder, but
there is a request for party status.

CHAIRMAN GRIFFIS: Thank you. Let's take
that up first. Mr. Williams, a very good afternoon to
you.

MR. WILLIAMS: Good afternoon.

CHAIRMAN GRIFFIS: You've requested a party
status because you are uniquely impacted by the fact
that we may not hear this under the correct
regulations. Is that my understanding and reading of
your submission?

MR. WILLIAMS: I believe that my uniqueness
test goes to the fact that the application includes
materials, including a depiction of parking spaces
that are on the surveyor plat, which would eliminate
curbage or frontage along Highland Place, to the
detriment of myself.

My property is unique, in that it has no
parking area whatsoever. The other properties along

the 3300 block provide one or two spaces apiece, and
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the application, I believe you have some
correspondence from the owner that says this was
perhaps not quite accurately intended that way.

But my opposition comes about because of the
possible loss of street parking from part of the way
this application has been depicted. I do also believe
it's been advertised under the improper case.

223 is a wonderful section. We've just seen
how efficient it can be, but it doesn't apply in a
case of a non-conforming property, and it needs to be
heard as a variance. I basically am hearing friendly
opposition to the case. I have some recommendations
to make that will be pretty straightforward.

My hope is that the Board can hear the case
and decide it as quickly as possible.

CHAIRMAN GRIFFIS: Okay, Questions? So
you're not necessarily opposed, as this says, and as
you've just stated, opposed to the proposed work. But
you're -- well, I'll let it be. Why don't I have the
Applicant introduce themselves for the record?

MR. PRESTON: Good afternoon. My name is
Bruce Preston, 2232 Decatur Place, N.W.

CHAIRMAN GRIFFIS: Thank you, Mr. Preston.
Do you have any objection to or gquestions of Mr.

Williams, requesting party status?
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MR. PRESTON: No. I have a brief statement
I'd like to read. May I?

CHAIRMAN GRIFFIS: Regarding his party
status?

MR. PRESTON: No.

CHAIRMAN GRIFFIS: Okay. Why don't we --
we're going to get through either a granting or
denying party status, and then we'll move on, and it's
all at your table. So let me have any comments from
the Board members.

MS. MILLER: I would move to grant party
status. I think Mr. Williams has indicated that he is
unique, and that his was the only property on Highland
Place that doesn't have a parking spot.

CHAIRMAN GRIFFIS: Okay. I'm sorry. So you
would be supportive -- I'm sorry. Let me have you
introduce yourself also for the record?

MR. BECKNER: Bruce Beckner, 3225 Highland
Place, representing ANC 3C.

CHAIRMAN GRIFFIS: 1Indeed. Mr. Beckner, do
you have -- does ANC have an official opinion on the
request for party status by Mr. Williams?

MR. BECKNER: We would have no objection to
Mr. Williams being a party.

CHAIRMAN GRIFFIS: Okay. It seems like
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we're all coming to quick agreement here. Any other
comments?

(No response.)

CHAIRMAN GRIFFIS: Very well. I don't see
any opposition to the Board, raising any concerns as
to the uniqueness, outside of the general public
status, which has been established in your request for
party status.

I think we can move ahead with you as a
party in this case. And I'll turn it over to the
Applicant for their case presentation.

MR. PRESTON: Thank you. A little
background on this application. The original house
was built in 1905 facing Newark Street on Lot 37,
Square 2075. An addition facing Highland Place is
believed to have been built soon afterwards. Both the
addition and garage are shown on the Sanborn maps as
early as 1916.

The property was divided into two
condominiums in 1984 and has been functioning as such
since then, each unit having its own postal street
address. The property, as divided into condominiums
on a through lot, is in a class by itself, and there
does not appear to be another like it in the

neighborhood.
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The owner's son intends to renovate the
existing dilapidated garage, which is non-conforming
due to a 3.2 side yard, into an artist's studio, and
to build a small addition on the north end toward
Highland Place. The small addition is 145 square
feet.

We believed that if we attached the garage
structure to the flat with a breezeway, we could
fulfill the requirements of Section 223.1. When we
applied for relief in the form of a special exception
under Section 223.1, we felt we were on firm ground,
even though the property or flat was not allowed in R-
1, because this was an existing condition, and we met
the other conditions for relief.

After reducing the size of the addition from
10 feet 8 inches by 20 feet to 10 feet 8 inches by 13
feet 6 inches, or from 215 to 145 square feet, we
secured the approval of the Historic Preservation
Review Board.

In Resolution 2005-04
2, dated June 22nd, 2005, the ANC 3C recognizes that
there is no neighborhood opposition to the project,
but holds the view that relief would be properly
granted as an area variance under Section 3103.2.

If the Board does not see fit to grant
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relief under Section 223.1, we ask that the BZA amend
the application, No. 17344, to be an application for
area variances under Section 3103.2, due to the
exceptional narrowness, shallowness and shape of Lot
37, as proposed in the above ANC 3C resolution.

Other than the area of the owner's portion
of the lot, indicated on the drawings as the Highland
portion of the lot, being less than that required, no
other limit of zoning, including limits of the
percentage of lot occupancy or occupancy of the
required side yards, as defined in yard and the zoning
regulations would be exceeded.

We have corrected a drafting error which was
mine on the plat, and now show correctly two 9 by 19
stacked parking spaces along with existing fences and
gates. The owner has no plans to alter the existing
arrangement of driveway gates or stand bamboo.

CHAIRMAN GRIFFIS: Okay. So you're leaving
it up to us to decide whether it's a variance or not?

MR. PRESTON: Yes.

CHAIRMAN GRIFFIS: Indeed. Questions? Ms.
Miller.

MS. MILLER: Yes. I was going to say I
think it's a preliminary matter. We need to decide

whether we're going to consider this as a variance
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under 223 and then if we were to consider this as a
variance, whether you would need to advertise again or
not, as is sometimes the case and sometimes not the
case.

Also, what kind of variance are we talking
about. Are we talking about a use variance or an area
variance? I think the parties are ready to address
that.

CHAIRMAN GRIFFIS: I don't think we need to
do a very substantive address. I think they've
anticipated it. I think we can get through the entire
piece of this. If we need to keep the record open for
additional announcement or posting, we can do that and
keep the record open.

But I'm fully prepared to get through this
entirely today. Does the applicant have an opinion?
You indicated that a variance is perhaps required
under certain sections. Did you have any opportunity
to look -- well, I'm not going to ask that. Mr.
Williams, do you want to take the opportunity to
address this issue?

MR. WILLIAMS: I do. Thank you. I would
recommend that you hear the case as a variance,
because of the provisions of Section 223. I believe

that 223.5, which simply says it is not to be used to
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expand something that is non-conforming.

Also, 223.1 says that it's allowed to be
used for flats, where flats are permitted by right,
and flats are not permitted by right in the R-1B zone,
which is the case here.

I believe you also may want to examine the
guestion of whether you need to have a relief from the
last sentence of the definition of "yard," which reads
as follows: "No building or structure shall occupy in
excess of 50 percent of a yard required by this
title."

Well, the side yard on this particular
property, on the side where the garage is, is not
meeting the eight foot standard. So it is more than
50 percent into the eight foot, because it's 3.5. I'm
not sure, frankly, whether this is an area requirement
in this sentence, or whether it is a linear
requirement.

To me, the sentence reads as an area
requirement. I've been getting some interpretations
out of the Office of the Zoning Administrator, which
says "No, it's a straight linear requirement." I'm
certainly not in a position to make a ruling on that.
But i1f there is an ambiguity that needs to be

resolved, it would be good to get it resolved in this
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round of discussion, rather than having another
trigger come up later.

CHAIRMAN GRIFFIS: So the initial variance
is from what, in your understanding?

MR. WILLIAMS: The initial wvariance is from
the side yard requirement, the flat-out requirement,
that the building be removed from the side lot line by
the required distance of eight feet. It simply isn't.
It isn't now. It wouldn't be --

CHAIRMAN GRIFFIS: I understand that. Let's
just list off the areas of variance that you think are
required. 405.9. What's the next?

MR. WILLIAMS: 199.1, the definition of
"yvard," last sentence, sir.

CHAIRMAN GRIFFIS: He'd have to get a
variance from the definition of yard?

MR. WILLIAMS: "No building or structure
shall occupy in excess of 50 percent of a yard
required by this title." What is the side yard of
this property?

CHAIRMAN GRIFFIS: But that's covered under
the side yard requirement, in specificity in the zone
district?

MR. WILLIAMS: I am telling you that I have

had an interpretation provided by the Zoning
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Administrator, which says this exists over and above
what's in the 400s of the zoning regulations. That's
why I'm bringing it to your attention.

CHAIRMAN GRIFFIS: Are you aware of that
ever being an interpretation by any other Zoning
Administrator?

MR. WILLIAMS: ©No. I have say not. But
right now I'm getting a denial on the basis of this,
so I'm using the opportunity to illuminate the
question to you.

CHAIRMAN GRIFFIS: A denial on something
other than what we're looking at?

MR. WILLIAMS: Yes sir.

CHAIRMAN GRIFFIS: So this is an aspect of
some other application? God, it's pouring rain
outside. How about that?

MR. WILLIAMS: It is pouring, yes.

CHAIRMAN GRIFFIS: So you guys don't want to
go anywhere quickly?

(Laughter.)

MR. WILLIAMS: Well, my garden doesn't need
to be watered any more.

CHAIRMAN GRIFFIS: Yes. That's the truth.
Okay, so from "yard" is what you're saying. Fifty

percent of the yard required by this title occupy --
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and the 50 percent, you're saying that the
interpretation now is a linear, percentage of the
linear aspect?

MR. WILLIAMS: They're saying that once you
go past the four foot mark, that that's a further
variance that is needed. I think that's, in a word,
hogwash. But that's the interpretation that I've been
given.

MS. MILLER: Office of Planning has listed
in their recommendation, Section 2002.5 is also a
section that would need relief in variance form to
permit the enlargement of a non-conforming use. Do
you agree with that?

MR. WILLIAMS: I do agree with that. But to
me, it's all part and parcel of the same application.
It's not creating yet another monster out there. It's
basically the same garage that's being attached to the
house, that makes it part of the house. It's the old
ankle connected to the knee bone to the thighbone to
the body. 1It's all there.

MS. MILLER: Okay. So my other gquestion
wasg, then, i1f we're talking about a variance related
to a non-conforming use, are we talking about a use
variance instead of an area variance?

MR. WILLIAMS: No, no. This is not changing
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the use whatsoever, in my opinion. I think I'm
entitled to give opinions.

CHAIRMAN GRIFFIS: Anyone else want to get
into the age-old discussion?

MS. MILLER: We may not be changing the use,
but we're excepting the use.

CHAIRMAN GRIFFIS: What is the use? What's
the allowable use on this property in the zone
district?

MR. WILLIAMS: One family dwellings.

(Simultaneous discussion.)

CHAIRMAN GRIFFIS: What's the use, the
allowable use, use designation in terms of zoning?

MS. MILLER: Use of a single family
dwelling.

CHAIRMAN GRIFFIS: Residential?

MS. MILLER: Residential, vyes.

CHAIRMAN GRIFFIS: Okay.

MS. MILLER: But I know that sometimes it's
a question, when you increase the density of the
residential use that's allowed in different zones,
whether that's a change in use or not.

CHAIRMAN GRIFFIS: I don't disagree that we
often run into the same discussion over and over and

over again, and I think it's been clearly definitively
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established, even where in an R-4, of which the
multiple units in an R-4 District are established by
the size of a lot.

Based on 900 square feet above a flat, which
is an allowable density in R-4, that that density is
then brought in in a variance, and it's an area
variance, because it's directly related to the aspect
of the area of that. All the R zone districts are
residential zones. It's certainly a use variance if
one wanted to put a trash transfer station here or a
commercial office building. Would you agree, Mr.
Williams?

MR. WILLIAMS: Yes sir.

CHAIRMAN GRIFFIS: And that would be talking
about changing the matter-of-right use here. I don't
see where it rises to the level of matter-of-right
use. I understand there's difficulty in the use of
words, when we start looking at what's the matter-of-
right utilization of this property.

Is a flat matter-of-right? It is not. But
does that go to changing the actual allowable use? So
is this devoted to a non-conforming use? I'm not
persuaded that in fact it is.

MS. MILLER: They also talk about changing,

and it may be both conforming uses; I can't recall.
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The changing of the use here, though, from one that's
going to be used as an artist's studio or something
like that?

CHAIRMAN GRIFFIS: But is that not an
allowable use in this zone district?

MR. MANN: Well, in fact I have a question
regarding that, which is a little out of the blue, but
you -- in the application and in your testimony, you
said that it's going to be used as an artist's studio.

I was wondering whether or not that was just
a term that you are using kind of generically, or if
you are using that term as it's defined in the zoning
regulations?

MR. PRESTON: I don't know how to respond.
The owner's son is an artist and he plans to do art in
there. He doesn't plan to have employees or make
sales from the space.

MR. WILLIAMS: Well, if I might, Mr. Mann.
I've gpoken with Mr. Luzzatto about this, and my
impression is that this is seen by him as something
that's an adjunct to the line of professional work
that he's engaged in.

I as a zoning person see it as something of
a home occupation, not as an enterprise, a business or

something that would create a bad use.
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MR. MANN: Well, I wasn't actually even
going there with it. I was just curious as to whether
or not it was going to be a place of work for one or
more persons who are engaged actively in either
gainfully or as a vocation in the following, and it
sounds like -- and there's a list of artist-type uses.

It sounds like in fact it does meet that
definition. Now whether or not there's any relevance
to the decision before us today, I don't know. But I
was curious as to whether or not it really was an
artist's studio, or if that was just a generic term
that were using?

MR. WILLIAMS: It seems to describe the use
that he has in mind.

CHAIRMAN GRIFFIS: Okay. So all we're at is
whether a new variance from 2002.5 is required for
this application or not. I would -- I am so far not
persuaded, but let's ask the Office of Planning to
speak to that issue, as they have brought it up
substantially.

MR. JACKSON: I'm sorry, would you repeat
your question?

CHAIRMAN GRIFFIS: Oh yes. Caught you off
guard. I just want you to address just, however you

want to, the aspect of a variance required for 2002.5,
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which is the variance from the non-conforming uses,
the expansion of.

MR. JACKSON: Well, we believe that it does
require a variance from this Section 2002.5, because
we view the use of the property as a flat within the
R-1B, as a non-conforming use.

It predates the zoning regulations, so we
don't see an issue with that non-conforming use there.
But in order for them to expand it, we believe they
will need a variance from that section, because it
says that a structure devoted to an non-conforming use
shall not be enlarged, and this would constitute an
enlargement.

CHAIRMAN GRIFFIS: And what do you see the
non-conforming use as?

MR. JACKSON: We see it as the use of the
property as a flat, because when you read the use
provisions of the R-1B, a flat is not listed. You're
not permitted to use property in the R-1B as a flat,
and therefore, this use is non-conforming.

CHAIRMAN GRIFFIS: Okay. Other questions?
Does the Applicant question that at all?

MR. PRESTON: I would be interested to here
what Mr. Banning has to say. Beckner, sorry.

CHAIRMAN GRIFFIS: Does the ANC have any
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comment on that, on 2002.5, the relief required or not
required?

MR. BECKNER: Well, I can't go beyond the
resolution the ANC passed. But that was essentially
the resolution.

CHAIRMAN GRIFFIS: That the variance from
2002.5 for the non-conforming use --

MR. BECKNER: Correct, that's right.

CHATIRMAN GRIFFIS: --as a flat.

MR. BECKNER: Because of the use of the
building, you know, the garage building, and also
because of its placement. I mean, it's placed in the
side yard. Arguably, it's also placed in the front
yard or the extension of it is going to be placed in
the front vyard.

I mean, depending on how you decide for this
particular piece of property, you know, what's the
front and what's the back, which is something that
people disagreed about.

Since arguably the house, the front is on
Newark Street; the rear yard is Highland Place. The
house that fronts on Highland Place, I guess you'd say
doesn't have a rear yard.

MR. PRESTON: But it is one lot. Whatever

you can say about it, it's one lot.
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MR. BECKNER: Yes. I would like to add
briefly, Mr. Chairman, that the ANC's resolution
reflects number one, an approval of the project.
There's no question about that.

CHAIRMAN GRIFFIS: Right, right.

MR. BECKNER: Number two, a hope that when
we get this bright cubby hole issue sorted out, that
the Applicant won't be delayed. Part of what we asked
and we recommended was that if the Applicant's
required to amend, to apply for a variance as opposed
to a special exception, that the amendment be deemed
effective nunc pro tunc so that he doesn't have to
renotice.

Certainly, you know, in terms of the
practicalities, everyone in the neighborhood's aware
of the project. What's been requested has been posted
and so on. I'm quite confident that there's not going
to be any prejudice to anybody if it isn't renoticed,
even if it ends up being acted on by you as an
application for a variance, as opposed to a special
exception.

CHAIRMAN GRIFFIS: Okay.

MS. MILLER: As a follow-up, I mean
basically I think what you're saying is no matter what

we call it, a variance or a special exception,
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everyone was aware of what the relief was that was
being sought, what the Applicant wanted to do with the
property?

MR. BECKNER: Absolutely, and the ANC
actually considered this twice. In January, we
considered the HPRB application that Mr. Preston
mentioned.

So, you know, and as part of that process,
our ANC asked the Applicant to expressly contact the
immediate surrounding neighbors, and find out if any
of them have any objection to it.

My recollection is, is not only did not
anyone -- no one have an objection, but I think the
adjoining, the adjacent neighbor adjacent to this
expansion of the garage, actually said affirmatively
that he supported the application.

So there's, you know, there's no issue like
that there.

CHAIRMAN GRIFFIS: Okay. Anything else?
Any other questions?

MS. MILLER: I just want to ask the Office
of Planning. I'm pretty sure I understand, Mr.
Chairman, what you are saying and I pretty much follow
that. But here we're talking about an expansion of a

non-conforming use, that use being a flat.
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But it sounds like what the expansion is,
it's really an area expansion. So I just wanted to
see 1f you also were in agreement that this is an area
variance we're talking about, not a use variance?

MR. JACKSON: Yes, I view it as an area

variance.

MS. MILLER: Okay, thank vyou.

CHAIRMAN GRIFFIS: Okay. Well, there's no
great concern with this. It seems to be an unopposed

application in terms of the merits and the uniqueness.
We haven't heard the entire case, but I think just for
perhaps being an efficiency, we'll move ahead with
405.9, and also 2002.5.

I don't see anything definitive or
persuasive for us to require a variance from 199.1, in
terms of the 50 percent. 1In fact, if you look at all
the aspects of the yard requirements, they go towards
defining exactly those aspects that are linear in
dimension.

The other aspects that go to occupancy or
coverage of it go to the percentage. I think it's
fairly clear on that, and the requirements of it, and
the mere fact that we have a variance before us under
Section 405 that deal with that dimensional

requirement of the side yard, I think it's sufficient.
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So I think we're looking at 405.9 and 2002.5
at this juncture. Okay. Then with that, let's move
ahead. Do you want to address the variance case or
add to that which you've already submitted and already
stated?

MR. PRESTON: I have a revised plat, which
I'd like -- shall I distribute these?

CHAIRMAN GRIFFIS: Yes. Have you not -- you
haven't put those in already?

MR. PRESTON: No.

CHAIRMAN GRIFFIS: Okay. What's this that
we were handed?

MS. BAILEY: The plat that you have, Mr.
Chairman, was given to me by Mr. Williams.

CHAIRMAN GRIFFIS: Okay. In fact, if you
wouldn't mind giving it to Ms. Bailey, she'll put it
into the record.

(Pause.)

MR. PRESTON: The plats were revised to show
the two parking spaces nose to tail, rather than side
by side, and to further indicate that we're not
changing the gates or the fences, or cutting down any
bamboo.

CHAIRMAN GRIFFIS: Anything else you'd like

to add in terms of the uniqueness of the property, and
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the practical difficulty that's created that rises out
of the uniqueness, that makes it fairly difficult to
meet the side yard requirements?

MR. PRESTON: The width of the property on
Newark Street is less than typical. The general
configuration of the lot is unusual. We tried many
different solutions, architectural solutions, to
expand the studio and we couldn't find any that met
decent aesthetic or community standards. This seems
to be the only solution. We tried many others.

CHAIRMAN GRIFFIS: Okay. Questions?

MS. MILLER: I'm just wondering if you can
lay it out with respect to the problems of the
variance test, that what's unique? It sounds like --
I'm looking at it. I thought what was unigue was the
way the two buildings bump up against each other, so
there's no rear yard basically?

MR. PRESTON: Well, yes. I mean, that's
certainly true, of course.

MS. MILLER: But I don't know if that's the
uniqueness you're talking about, that leads to some
practical difficulty.

MR. PRESTON: Well, this property is in a
class by itself. I mean, I don't know how to say it,

but the practical difficulty is that we simply don't
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have enough space in what will be the front yard of
our portion, of the Highland Place portion.

I mean, the way that the two condominium
units are arranged doesn't allow us sufficient room to
add on to this garage, add this 145 square feet onto
this garage in any way that's practical.

MS. MILLER: I mean, I may be being a
stickler, but when we look at different properties and
we apply this variance test, I mean, people, if they
just say they don't have enough space, that's kind of
like well, that's -- a lot of people never -- how big
your house is. When do you decide what's enough
space?

So that's why I'm kind of asking enough
space for what? I mean, what is the practical
difficulty upon the owner here that arises out of the
uniqueness of the property?

MR. PRESTON: The practical difficulty is
that the only place where we can add this addition to
this existing garage, and there is no other way that
would be acceptable to HPRB than to have extruded, so
to speak, in a linear fashion from the existing
structure.

We tried offsetting it; we tried a separate

pavilion which met the side yard requirements, and
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none of these were deemed acceptable.

MS. MILLER: HPRB's reviewing this as well?

MR. PRESTON: They have. They've approved
it. I mean, I met with Emily Paulis, I don't know,
three or four times, and looked at different
alternatives, and this is the one that she approved.

(Pause.)

CHAIRMAN GRIFFIS: Just to be clear on that,
it went through the consent calendar of HPRB? Did you
ever present it to the board?

MR. PRESTON: Yes, vyes.

CHAIRMAN GRIFFIS: Okay. So then you've
been working with Ms. Paulis?

MR. PRESTON: Yes.

CHAIRMAN GRIFFIS: Okay. Do you have some
guestions?

MS. MILLER: Is it that the owner here needs
more space for the art, to do the art, and this is the
only way to get that space?

MR. PRESTON: Yes. The answer to that is
yes.

MS. MILLER: Okay.

(Pause.)

MS. MILLER: What we were looking at, is it

looks like that the practical difficulty is you need
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to extend the side yard that you have, and that's non-
conforming, and there's no way you can make it
conforming?

MR. PRESTON: That's correct.

MS. MILLER: Okay. That's the practical
difficulty here.

MR. PRESTON: Thank vyou.

MS. MILLER: Thank you.

Okay. Any other torturous Questions?

MR. PRESTON: Well, we're grateful for that
torturous question.

CHAIRMAN GRIFFIS: Did I say that well?
Okay. I guess it's not clear. It's been a very long
day. Let's move ahead then. If there's no other
guestion of Board members to the Applicant, let's move
to the Office of Planning's excellent --

Oh, of course, Mr. Williams. Questions of
the Applicant.

MR. WILLIAMS: I have a few questions, Mr.
Chairman. Mr. Preston, could you please identify for
the Board the place in which you secured the
underlying survey plat for the diagram that you just
supplied, and tell us a little bit about that?

MR. PRESTON: That was generated from a plat

prepared by R.M. Jones. That was the basis of the
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original condominium arrangement in 1983.

MR. WILLIAMS: All right, and did I not show
you a diagram that I identified, and I provided the
Board?

MR. PRESTON: Yes.

MR. WILLIAMS: Okay, and did I not say to
you that that was something that I found within the
Office of the Surveyor from 19737

MR. PRESTON: No. I didn't hear that part.

MR. WILLIAMS: Well, I won't pursue that
line of questions further, then. Could you please
explain to the Board the reason why the diagram for
this portion of the condominium regime first included
two side by side parking spaces along Highland Place?

You'll notice in Exhibit 4, I think it is,
of your record Mr. Chairman, the original survey plat
shows a pair of parking spaces, both straightly,
directly accessed from Highland Place?

MR. PRESTON: Well, as I mentioned, that was
an error. I wanted to show two spaces, and I thought
at the time, mistakenly, that that was an appropriate
way to show them on the plat.

MR. WILLIAMS: Well, would you care to
comment about the other two spaces belonging to the

other condominium, which are similarly depicted, even
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on what you have submitted today?

MR. PRESTON: No. I understand there's
controversy about those two spaces on that other
property.

MR. WILLIAMS: Thank you. In the course of
preparing your site plan, Mr. Preston, did you give
any thought to the need for the premises to have some
place in which trash cans for recycling and other
waste of the household would be handled?

MR. PRESTON: I did not.

MR. WILLIAMS: Where would you suggest the
trash cans be kept? Or do you feel they should be
left out in the open?

MR. PRESTON: Well, I'm not the home owner,
and I'm not -- my guidance was not sought regarding
the trash cans. I don't really have an opinion on it.

MR. WILLIAMS: I may suggest to the Board
that they seek an opinion, if the record is left open
on this. Otherwise, it will be unattended and become
something we wouldn't want.

CHAIRMAN GRIFFIS: How does that relate
directly to the variance of the side yard?

MR. WILLIAMS: It's directed at the overall
site plan that accompanies this. I'm assuming that

this would be approved with the plans as submitted,
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and if there is no place for the trash cans to go,
that presents an issue that should be thought about.

There isn't even enough space in the side
yard to put a full-sized D.C. trash can. There's
additional vegetation that is along the side and so
on.

CHAIRMAN GRIFFIS: The side yard ends 50
feet from Highland Place.

MR. WILLIAMS: I believe Mr. Preston would
confirm that it's filled with vegetation at this
point. Lovely vegetation, but filled.

CHAIRMAN GRIFFIS: But how would we have
even the beginning of jurisdiction to start looking at
where his trash cans are placed?

MR. WILLIAMS: All right.

CHAIRMAN GRIFFIS: Or requiring that?

MR. WILLTIAMS: I accept your comment, Mr.
Chairman. I have no further questions of Mr. Preston.

CHAIRMAN GRIFFIS: Okay. All right. Let's
move ahead then to the Office of Planning.

MR. MORFIN: Good afternoon Mr. Chairman and
members of the Board. I'm Steven Morfin with the
Office of Planning. The subject property is unique in
that it has two frontages and it is improved with a

flat, with one unit each facing the two frontages.
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The location of the flat on the property,
combined with the location of the limited common area
associated with this unit, which the wvariances are
requested, results in a unigque situation.

The flat was constructed in approximately
1906, prior to the adoption of the zoning regulations.
It cannot conform to the current regulations of the R-
1B District without its removal. Therefore, it would
be a too impractical difficulty to the Applicant to
provide the side yard as required.

The location of the flat on the property,
and the location of limited common area associated
with the subject unit, limited the areas available on
the site for the expansion of the dwelling. It would
be of too impractical a difficulty to the Applicant to
bring the subject property in conformance with the
zoning regulations.

Therefore, the Office of Planing recommends
approval of a variance to reduce the side yard to 3.5
feet and to allow the expansion of a non-conforming
use.

CHAIRMAN GRIFFIS: Good. Anything else?

MR. MORFIN: That concludes the Office of
Planning.

CHAIRMAN GRIFFIS: Excellent. Thank you
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very much. Are there other questions from the Board?

(No response.)

CHAIRMAN GRIFFIS: Does the Applicant have
any questions of the Office of Planning?

MR. PRESTON: No.

CHAIRMAN GRIFFIS: The ANC?

MR. BECKNER: No.

CHAIRMAN GRIFFIS: Mr. Williams, cross? Mr.
Morfin, very briefly, if you'll turn your attention to
the regulations at Section 2500.2, this is a section
of regulations that relates to projections into
required open spaces, and I believe your report
suggested that certain types of projections not be
allowed.

My question to you is whether or not you
would want to add to the list, based on the additional
elements that are described in Section 2500.27?

MR. MORFIN: Are you referring to where it

says "An accessory Or private garage may be located"

MR. WILLIAMS: No sir. Projections into
required open spaces, and therein it is listed that
awnings can go out 40 feet, a lattice-enclosed fire
balcony, a chimney, a smokestack, and also a room air

conditioner; I suppose that would include heat pumps
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may go out.

You specifically identified in your report
that there be no particular -- there were certain
things that you said should not go there. There's a
longer list in this report, and I'm just wondering if
you feel they all should apply?

CHAIRMAN GRIFFIS: Does this have anything
to do with this case?

MR. WILLIAMS: Yes sir, because the
Applicant is proposing, as I understand it, to have a
heating system that would potentially go through that
side wall, through heat pumps and the like. If that's
the case, that's the case. It would go into that side
yard.

CHAIRMAN GRIFFIS: 1Is there projections from
this building that move into the side yard?

MR. PRESTON: There was a tentative thought
about locating a heat pump, as Mr. Williams indicated,
but we will be delighted to move it to the other side
of the garage, where it does not project into any side
yard.

CHAIRMAN GRIFFIS: Are we talking about a
condenser sitting on the ground?

MR. PRESTON: Through the wall. The heat

pump that I'm thinking of kind of projects out from
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through wall.

CHAIRMAN GRIFFIS: I'm sorry. You need to
be on the microphone.

MR. PRESTON: Right.

CHAIRMAN GRIFFIS: So you have a through
wall?

MR. PRESTON: Can you hear me? The heat
pump that I'm thinking of is similar to a through wall
air conditioner, and would project out from the wall
12 inches, let's say. I think that's the concern of
Mr. Williams.

We'd be delighted to move it to the other
side of the garage, where it does not project into the
side vyard.

CHAIRMAN GRIFFIS: Does the Office of
Planning have any comment on whether that's an
allowable projection into the open space?

MR. MORFIN: It does say under 2502.9, it
says "A self-contained room air conditioner may
project into any required yard or court, a distance
not to exceed two feet."

CHAIRMAN GRIFFIS: How does that not fall
under that allowable projection, Mr. Williams?

MR. WILLIAMS: It is allowed, starting from

the point of the measurement. It starts at eight
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feet, and two feet is a reasonable distance. Here you
have a situation where if it indeed projects two feet,
it comes within a foot and a half of the property
limit, which may impede access along the side yard.

That's all I'm trying to get at, Mr.
Chairman. It puts it up right next to the adjacent
neighbor in a way that may not have been contemplated.

CHAIRMAN GRIFFIS: Did you contemplate that
adjacency?

MR. PRESTON: Ag I said, I would be happy to
move the heat pump to the west side of the garage
structure, thereby not creating any kind of projection
into the side vyard.

CHAIRMAN GRIFFIS: Sounds good to me. Okay.
Anything else?

MR. WILLIAMS: Not in cross.

CHAIRMAN GRIFFIS: Very well. Let's move
ahead then. There's nothing else from the Office of
Planning. I don't have any other attendant government
reports. Let go through today to see if there are
reports from the ANC. Yes sir.

MR. BECKNER: Just our resolution, Mr.
Chairman.

CHAIRMAN GRIFFIS: Excellent.

MR. BECKNER: Which I have a copy of it
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here, but it should have been transmitted to you
earlier.

CHAIRMAN GRIFFIS: Right. Would you have
it? 1It's Exhibit No. 21, recommending approval as
you've indicated. Is there additional information
you'd like to provide the Board?

MR. BECKNER: No sir.

CHAIRMAN GRIFFIS: Good. Is there questions
from the Board of the ANC? Does the Applicant have
any questions of the ANC? Mr. Williams?

MR. PRESTON: No.

MR. WILLIAMS: No.

CHAIRMAN GRIFFIS: Very well. Let's move

ahead.

MS. MILLER: I had a question.

CHAIRMAN GRIFFIS: Yes.

MS. MILLER: On number seven of the
resolution, which talks about -- oh, not no. Number

seven condition, I think maybe that is. Well, number
seven of the resolution, where you say that the use of
the expanded area of the garage, which is an artist's
studio for business purposes, will proceed only after
proper application is made for a home occupation
permit under the zoning regulations."

I was just wondering if you have anything
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more to expand on that as to where that's required
under the zoning regulations?

MR. BECKNER: Well, the question is whether
or not it's being used as a business purpose, and as
the earlier discussion before the Board today
indicates, there was some ambiguity as to what was
meant by artist studio.

We just wanted to make clear that if it was,
in fact, being run as a business, then what
appropriate regulatory requirements would have to be
satisfied.

(Pause.)

CHAIRMAN GRIFFIS: It's fairly clear with
the wording of this that we actually can't look at
this as a resolution in support, because that
condition would not have been met; correct?

MR. PRESTON: That's correct.

MR. BECKNER: That's correct, Mr. Chairman.

CHAIRMAN GRIFFIS: Has a proper application
for a home occupation permit been established?

MR. PRESTON: Not that I'm aware of.

CHAIRMAN GRIFFIS: That's why. They're
saying that --

(Simultaneous discussion.)

MS. MILLER: The ANC hasn't pursued it
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either, by our granting this --

CHAIRMAN GRIFFIS: But all this is
contingent on all the --

"The basis for our support and grounds for amendment
are laid out in the attached resolution." That
resolution includes, really, eight conditions.

MR. BECKNER: Mr. Chairman, I think I can
clear that up if I might, with one guestion tp the
Applicant's representative here.

Mr. Preston, can you say on behalf of the
Applicant that the Applicant will make ingquiry as to
whether or not his or her use of this studio requires
a home occupation permit, and if it does, will in fact
seek such a permit?

MR. PRESTON: Yes, I can.

MR. BECKNER: Okay. So I think that clears
up the question of the ANC support, I hope.

CHAIRMAN GRIFFIS: Okay, good. Anything
else.

MS. MILLER: What do you mean "yes, you
can"? Yes, you can what?

MR. PRESTON: Well, I can say that my
client's son will look into the regulations and if a
permit of some sort is required, he will obtain such

permit. That's what I meant by "Yes, I can."
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MS. MILLER: I see. Okay, and that
satisfies that ANC resolution?

MR. BECKNER: Yes, it does.

MS. MILLER: Okay. Thank you.

CHAIRMAN GRIFFIS: Good. Anything else?
Anything else? Very well. We're finished with the
ANC. Mr. Williams, I think we're ready for you.

MR. WILLIAMS: I believe we have a person in
support in the audience, Mr. Griffis.

CHAIRMAN GRIFFIS: Well, I think we have a
party participation, and in that case, I will get the
person's --

MR. WILLIAMS: Okay. You want me to go?

CHAIRMAN GRIFFIS: Yes.

MR. WILLIAMS: Okay, fine. Members of the
Board, my name is Lindsley Williams. My wife and I
live at 3307 Highland Place, which is directly across
Highland Place, which is either 25 or 30 feet wide,
depending upon the diagrams that you look at.

We've been familiar with the application
ever since it started out as an HPRB case some time
back, and as it has evolved through the zoning process
to this evening when we're here together.

We are in support of the program that the

Applicant seeks, mainly the expansion of the garage,
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the connection of the garage to the building proper.
It actually started some months back as an exercise to
expand the garage as an accessory building.

That triggered a lot of problems in terms of
zoning relief, that the trellis and other connections
seemed to address. It didn't completely. We didn't
completely think about all the 223 issues, but they're
being resolved now through this variance process, and
we're in broad support.

HPRB has seen the project, and it basically
is maintaining the scale of the existing garage
building, with a linear extension toward Highland
Place into what is either the front yard or the rear
yard, depending upon your point of view in the matter.

CHAIRMAN GRIFFIS: Did I hear you correctly?
You've changed your position as a party?

MR. WILLIAMS: We are in support of the
program, Mr. Griffis. We believe that the program is
appropriate, given the changes that have been made in
the thing.

But the letter from Ms. Luzzatto that
committed to that change didn't arrive until today in
the record in your files, as I understand it. Do you
not have a letter from her, Mr. Preston?

CHAIRMAN GRIFFIS: Yes. It was delivered
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today.

MR. WILLIAMS: You see, my opposition goes
off of the old survey diagram number four in your
record, where it showed these side by side parking
spaces and so on and so forth. The current plan which
Mr. Preston has drawn up is different.

It maintains the driveway. It maintains the
scale and character of Highland Place, and if that's
what they're proposing now, I am prepared to support
it. But until it came into the record, I had to state
my opposition, based on what I knew the record to be.

The comments that I would make further are
that this case, it meets all the requirements of a
variance. It is absolutely unique. Unique doesn't
mean absolutely the only one of its kind in the entire
universe. But this is a scarce commodity, something
like this.

There are practical difficulties, such as
have been identified, and with the changes that have
been proposed and agreed to by Ms. Luzzatto, as stated
in her letter, I believe the potential for adverse
impact has been substantially abated, and it is simply
not there.

So I am prepared now to say that I am going

to come around in support. I would make some
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observations to you, that the area variance would not
address the question of stories. This application
proposes the extension of one story of the building.
That has one type of impact.

But the zone permits three stories. So I
think you need to bind this approval to the plans that
are submitted. That keeps it so that the level of the
building doesn't rise above its present height, which
is essentially in line with and under the 15-foot
requirement that an accessory building would have.

This is no longer an accessory building.
It's part of the main building. But it reads, and its
character is that of an accessory building, because of
the lattice connection.

Finally, I did supply to Ms. Bailey a
diagram of the survey for the condominium regime that
was on file over in the Office of the Surveyor from
1973. I would bring to the Board's attention the
overall dimensions of this diagram, and those of Mr.
Preston's differ somewhat in terms of the width of the
lot.

My diagram, the one that I got that I'm
calling "my diagram," shows a slight projecting bay
out from the unit of Mr. Luzzatto into the other area.

The reason I think this is important to bring out is
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that I really feel, as a person that is kind of
familiar with and big booster of zoning, that we
should pay attention to the other attributes of zoning
that are in play here.

One of the attributes that's in play is
percentage of lot occupancy. I believe but I do not
know, because I have not been able to do the
calculations, that whether you use my diagram or the
one that Mr. Preston brought in, you will not find
even 40 percent of lot occupancy on either portion of
the condominium lot being changed.

But right now, what we have is essentially
a building that presents as two lots, the Highland
Place lot and the Newark Street lot.

CHAIRMAN GRIFFIS: But why is this important
for us to understand?

MR. WILLIAMS: Because I believe, Mr.
Griffis, that neither one should exceed 40 percent.

I don't --

CHAIRMAN GRIFFIS: But on one single lot.

MR. WILLIAMS: Pardon?

CHAIRMAN GRIFFIS: 1It's one single lot.

MR. WILLIAMS: I understand that, but to the
extent that one lot goes over 40 percent, that means

that the other half of the condominium regime is
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estopped from having the right to proceed.

You don't have in the application the
signature of the other co-owner of the condominium
regime, indicating their familiarity with this
proceeding.

CHAIRMAN GRIFFIS: So you're making the case
that they do meet the lot occupancy requirements, just
on due insurance, even though the Applicant hasn't
brought that up and it isn't before us --

MR. WILLIAMS: I checked the lot occupancy
both ways, one looking at all the mass of building on
Lot 37, and I figured. Then I did it the other way,
doing just the Highland Place.

CHAIRMAN GRIFFIS: So you also think that it
meets the lot occupancy requirements?

MR. WILLIAMS: Yes. Yes, I do.

CHAIRMAN GRIFFIS: It's just Mr. Williams is
fascinating, and I love zoning as much as you do,
perhaps. But as it's five after 6:00, let's stick to
the issues that are before us.

MR. WILLIAMS: Right. So with those
remarks, whether they're fascinating or not, I bring
my part of the presentation to an end. I'm
appreciative of Mr. Preston's efforts, and I think we

have a good application now, with the letter in hand,
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and with the diagrams in hand, and I wish them God's
speed in their efforts to proceed and stay in the
neighborhood as part of our community. Thank you, Mr.
Chairman.

CHAIRMAN GRIFFIS: Good. Thank you very
much. Just for clarification, then, are you changing
your position of party status as a proponent?

MR. WILLIAMS: Conditionally, yes sir.

CHAIRMAN GRIFFIS: On what? Conditioned on
what?

MR. WILLIAMS: Well, I have the changed
plans, and if the Board directs it to the plan that is
before you, the revised site plan and with Ms.
Luzzatto's information, that's the condition.

CHAIRMAN GRIFFIS: Okay. We have that
revised site plan on the record, don't we?

MR. PRESTON: Yes. I just handed it up.

CHAIRMAN GRIFFIS: Indeed, okay. Any other
Questions from the Board? Ms. Miller?

MS. MILLER: I hesitate to ask this, but
just to have a full understanding of what is going on
here, it's an extension on an existing garage;
correct?

MR. WILLIAMS: It is an existing garage that

is free-standing. It is being built out, but it is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

265

also being connected to the main building through a
trellis-1like arrangement that will then make it no
longer an accessory building, but part of the overall
single building.

Instead of having a main building with two
living units and an accessory garage building, it will
just be one overall building.

MS. MILLER: I guess my question is if there
just was the extension without the connection, would
that not have been allowed?

MR. WILLIAMS: ©No, that would not have been
allowed. That would have been -- the difficulties
there, in part because of the view the HPRB had that
it was in the front yard. I think it's in the rear
yvard of this overall lot, because it's a single record
lot.

It would have presented a side yard issue
and that garage is not located exclusively in the rear
vard, and the only thing that is permitted to be
located anywhere in the rear yard is as a garage.

When you turn it into an artist's studio, you then
have a whole set of additional issues that come into
being, that don't exist when it's being used as a
garage as such.

MS. MILLER: Thank you.
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MR. WILLIAMS: Brief enough?

CHAIRMAN GRIFFIS: Anything else? Any other
qguestions from the Board? If not, any cross-
examination of Mr. Williams?

MR. PRESTON: Not T.

CHAIRMAN GRIFFIS: Does the ANC have any
cross?

MR. BECKNER: No sir.

CHAIRMAN GRIFFIS: Thank you very much, Mr.
Williams. We appreciate it. Any other persons
present involved with this application that would like
to provide testimony for application 17344? Persons
present to provide testimony in support or in
opposition? Would you mind coming up?

MS. WHITEHEAD-MOORE: Yes. I'm Lucy
Whitehead-Moore, and I have at 3303 Highland Place,
and I'm delighted that this is coming through. I do
have concerns. We bought our house. This is a little
bit off the subject, but I'll just put it for the
record.

We bought our house in like 1958 or 7?59, and
we paid 27 or 28 thousand dollars for it. You cannot
imagine the pain that can come to people of limited
resources, when there's a change of culture in a

neighborhood.
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At some point, I would like to detail the
extreme pain that has come to us, because of our
different financial status. And somebody ought to do
a sociological study, I think, of what happens to
people, you know, who are just foreign service
officer's wife, and people with much vast money coming
to the neighborhood.

When you buy a house for $28,000 and
goodness knows what it is now, and you have no air
conditioning and termites come in and eat up your
floor, and you have to use all your money to do that.
It took us a long time to do it, and then people fuss
at you because it's not painted, and you have to use
very short resources to prettify things.

I mean, it's extremely -- I don't know how
many other people it's been an extremely painful
situation for.

CHAIRMAN GRIFFIS: Indeed.
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E-V-E-N-I-N-G S-E-S-S-I-O-N
(6:00 p.m.)

MS. WHITEHEAD-MOORE: But I'm delighted.
Well, this is a house that has been here a long time,
and I'm just very concerned that people who have lived
there a long time and who maybe who do not have the
money that the new occupants have, can fix it up and
make it better.

But it has just been hell on earth. My
husband, who recently passed, said it was the most
obscene thing that had ever happened to him in all his
life, and I will just put that on the record.

CHAIRMAN GRIFFIS: Lovely. Well, thank you
very much.

MS. WHITEHEAD-MOORE: I didn't mean to get
so emotional about it, but it just is a very emotional
thing for us.

CHAIRMAN GRIFFIS: Understood.

MS. WHITEHEAD-MOORE: But I'm delighted that
the Luzzattos are getting to do something for their
thing.

CHAIRMAN GRIFFIS: Good. Thank you very
much. I appreciate your being patient and waiting all
afternoon for that. Okay. Is there anybody else

present that would like to provide testimony in
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Application No. 173447

(No response.)

CHAIRMAN GRIFFIS: Not noting any other
persons present, Board members, any other follow-ups,
questions? Does the Applicant have any closing
remarks, summations?

MR. PRESTON: No, I don't. Thank you.

CHAIRMAN GRIFFIS: Thank you very much.
Let's take up very quickly the Board's feeling, in
terms of putting this out for continued posting or a
reposting announcement?

It's very clear if you have been present for
this the way this entire application was presented,
and in fact the ANC resolution speaks to the variance
test, as well as the Office of Planning.

I think based on the fact and involvement of
this, we may not need to continue and repost this.

But I'll hear other opinions.

MS. MILLER: I said this earlier, but I'll
just say it again, since we're discussing it. I don't
think reposting is necessary because the relief that's
being sought is really the same. It's given a
different name.

But all indication is that the neighbors

knew exactly what this property owner wanted to do.
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So I don't think it requires additional posting.

CHAIRMAN GRIFFIS: Okay. Is there a motion?

(Pause.)

MS. MILLER: I have a motion. Okay. I
would move to grant BZA Application 17344, as amended,
for variance relief from Section 405.9, reducing the
minimum width of a side yard from eight feet to 3.2
feet, and variance relief from Section 2002.5 to
permit the enlargement of a non-conforming use.

MR. ETHERLY: Seconded, Mr. Chair.

CHAIRMAN GRIFFIS: Thank you, Mr. Etherly.
Thank you, Ms. Miller. Speak to the motion?
Additional information?

MS. MILLER: I'll speak to the motion, okay.
This has been amended from special exception relief to
variance relief because it's been evidenced in the
record that the use here is a flat, which is not
covered by 223, special exception relief, and
therefore requires the variance.

There has been evidence in the record that
the variance test is met, that it's an extremely
unique piece of property where it's one lot and there
are two homes, two buildings that abut each other,
that it already has a non-conforming side yard, and so

in order to do an expansion, it has to increase that
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non-conformance.

That goes to both 405.9 and 2002.5, and
we've heard no evidence that there would be any
substantial detriment to the public.

CHAIRMAN GRIFFIS: Excellent. Thank you
very much, and 2002.5 of course, this does predate the
zoning regulations, which obviously have it in its
existing condition in order to change that back. But
I would note that some of the uniquenesses, where is
the front and where is the rear? Are there two rears,
two fronts?

It's an interesting lot configuration, not
only for that one particular unit but also the shape
is particularly unique, as one is wider at one end
than the other. But not a direct flag lot, but
somewhat analogous to that shape. Okay. Anything
else? Ms. Miller?

MS. MILLER: I just want to say for the
record that we did hear some testimony about a
potential adverse impact from the placement of the
heat pump, and that the Applicant has agreed to change
that.

That was agreed to also by the intervenor,
who was concerned about it. Also that this has the

support of the ANC.
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CHAIRMAN GRIFFIS: Very well. Anything
else? We have a motion that's been seconded and I'd
ask for all those in favor signify by saying aye?

(Chorus of ayes.)

CHAIRMAN GRIFFIS: Opposed?

(No response.)

CHAIRMAN GRIFFIS: Abstaining?

(No response.)

CHAIRMAN GRIFFIS: Ms. Bailey, if you
wouldn't mind? Mr. Chairman, Mr. Jeffries had to
leave because of another engagement. However, he did
leave a proxy vote in support of the application. So
the vote is recorded as 5 to 0 to 0 to approve.

CHAIRMAN GRIFFIS: Very well. Good. Thank
you very much. Okay. We won't waste any more time.
I think we could issue a summary order, waive our
rules and regulations on this, as Mr. Williams has
changed his party in opposition position to be a
proponent, based on the submissions that we have from
the hearing today, and the letter from the property
owner.

So we do not have any party in opposition in
this case. We can move ahead, unless the Applicant
has any disagreement or opposition to that. Do you?

MR. PRESTON: No, not at all.
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CHAIRMAN GRIFFIS: Indeed. So let us do
that. We'll issue a summary order on that, Ms.
Bailey.

MS. BAILEY: Yes, Mr. Chairman.

CHAIRMAN GRIFFIS: 1Is there any other
business for the Board this afternoon?

MS. BAILEY: No sir.

CHAIRMAN GRIFFIS: Very well. Thank you all
very much. I appreciate your spending your time this
afternoon. We apologize for our long day.

(Whereupon, at 6:15 p.m., the hearing was

adjourned.)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




